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United States Court of Appeals for the 

District of Columbia 

I 

“ 

No. 6436. j 

Norman R. Hamilton, Receiver of Potomac Savings Bank 
of Georgetown, D. C., Appellant, 

vs. 

I 

Henry W. Offutt and George W. Offutt, Trustees of the 
Estate of George W. Offutt, Deceased. 

— 

a Supreme Court of the District of Columbia. 

At Law. 

No. 84473. j 

Norman R. Hamilton, Receiver of Potomac Savings Bank 
of Georgetown, D. C., Plaintiff, j 

vs. 

i 

Henry W. Offutt and George W. Offutt, Trustees of the 
estate of George W. Offutt, Deceased, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Couift of the 
District of Columbia, at the City of Washington!, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in th<^ above- 
entitled cause, to wit: 


i 
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1 ’Filed September 5, 1034. 

In the Supreme Court of the District of Columbia, 

Holding a Law Court. 


Law. No. 84473. 


Xoilman R. Hamilton, Receiver of Potomac Savings Bank 
of Georgetown, D. C., 140G G Street, Northwest, Plain¬ 
tiff, 


vs. 

Henry AA\ Offutt and George W. Offutt, Trustees of the 
estate of George W. Offutt, Deceased, 141G F Street, 
Northwest, Defendants. 

Declaration. 


The plaintiff, Xonnan R. Hamilton, the duly appointed, 
qualified and acting Receiver of the Potomac Savings Bank 
of Georgetown; D. C., having been appointed as such on 
January 18, 1934, by the Comptroller of the Currency of 
the United States, pursuant to law, by his attorneys, Angus 
IV. McLean and Charles E. AVainwright, sues the defend¬ 
ants, Henry AA\ Offutt and George AV. Offutt, as trustees of 
the estate of George AV. Offutt, deceased, for that: 


The Potomac Savings Bank of Georgetown, D. C., is a 
banking corporation organized under the laws of the State 
of Virginia. The charter of said banking corporation was 
dated February 2(), 1903, was granted on February 28, 1903, 
and was dulv recorded with the Secretarv of State, and bv 
said charter or certificate of incorporation it was provided 
that the said banking corporation was formed to conduct a 
savings bank in, the City of AATishington, District of Colum¬ 
bia, and in that portion of the city known as Georgetown, 
and also to engage in a general banking business except as 
a bank of circulation, and to do all things incident to a bank¬ 
ing business; that the principal office was to be in the City 
of Alexandria, State of Virginia, with a branch office in the 
Citv of A\ r ashington, District of Columbia. The Bv-laws 
of said banking corporation provide that the pur- 
2 pose for which said corporation is formed is to con¬ 
duct a savings bank, and to do a general banking 
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and con- 
ithin the 


[ banking 
In or out- 
s officers 


business in the District of Columbia. True copies of said 
charter and By-laws and attached hereto, and niajde a part 
hereof, marked Exhibits “A” and “B’\ Neither the 
Articles of Incorporation nor the By-laws provided for a 
liability on stockholders for an assessment on shades of the 
capital stock of the banking corporation owned o^ held by 
them, nor is there any provision of the constitution, stat¬ 
utes or laws of the State of Virginia creating such liability. 
Thereafter said banking corporation established 
tinuouslv maintained a banking house located \v 
City of Washington, District of Columbia, where! commer¬ 
cial and savings deposits were received and wliefe a gen 
eral banking business was conducted, and no otheif banking 
house was established or maintained, and no other! 
business was conducted by said corporation withi 
side of the District of Columbia; that said bank, r 
and shareholders, and the business conducted bv them, 
thereby became subject to the jurisdiction and authority of 
the Comptroller of the Currency to take possession of said 
banking corporation, under authority of law hereinafter 
referred to, when, in his opinion, it became necessary to 
take possession of said bank for the reasons and in the 
manner and to the same extent as are provided in the 
laws of the United States with respect to national banks. 
That on March 6, 1933, the President of the United States 
issued a proclamation declaring a bank holiday and sus¬ 
pending all banking transactions and on March 9, 1933, said 
bank holiday was continued, and after said Marclj 6, 1933, 
no state banks doing business in the District of Columbia 
were permitted to reopen unless licensed by the Comp¬ 
troller of the Currency; that the Potomac SavingsjBank of 
Georgetown, D. C., was not licensed to open, and on March 
14, 1933, the Comptroller of the Currency, acting pur¬ 
suant to the provisions of the “Bank Conservation Act,’’ 
appointed a Conservator for said bank, having determined 
that it was necessary so to do in order to conserve its 
assets, who acted as such until January 18, 1934, gt which 
time -1he Comptroller determined that said bank j was in¬ 
solvent, and unable to pay its legal debts and obligations, 
and determined it to be necessary to take possession of 
said bank and close up its affairs and cjlid take 
3 possession thereof, and on January 18, 1934, the 
said Comptroller of the Currency appointed plaintiff 
herein as Receiver thereof, and thereupon plaintjiff duly 
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qualified, and since that time plaintiff has been, and is now, 
acting in performance of his duties. That on said Janu¬ 
ary 18, 1934, and at all times hereinafter mentioned, the 
said Potomac Savings Bank of Georgetown, T). C., had a 
paid-up capital of One Hundred Forty Thousand Dollars 
($140,000.00) consisting of Seven Thousand (7,000) shares 
of a par value of Twenty Dollars ($20.00) per share; that 
on said January 18, 1934, Henry AY. Offutt and George AY. 
Offutt, as trustees of the estate of George AY. Offutt, de¬ 
ceased, owned and held Two Thousand and Forty-four 
(2.044) shares of the capital stock of said bank of a par 
value of Twenty Dollars ($20.00) per share, the same hav¬ 
ing been acquired as an asset of the estate of George AY. 
Offutt, deceased, and the transfer of said stock from said 
estate to said trustees having been made on December 31, 
1929; that this action is brought by the plaintiff, Xorman 
R. Hamilton, as Receiver of the Potomac Savings Bank 
of Georgetown, D. C., to recover of and from the defend¬ 
ants, out of the estate and funds in their hands as trustees, 
the payment of an assessment against them as the owners 

and holders, asitrustees, of said Two Thousand Fortv-four 

• * 


(2,044) shares of the capital stock of the said bank, levied 
as hereinafter set forth on account of the liabilitv for the 
debts of said bank imposed upon the shareholders thereof 
as hereinafter stated; that on January 18, 1934, the date 
of the appointment of plaintiff as Receiver as aforesaid, 
the laws of the District of Columbia (Title 5, Section 298, 
Code of the District of Columbia, 1929) contained a provi¬ 
sion which, as amended and now in force, provides as 
follows: 


“Banking institutions to be under supervision of Comp¬ 
troller of Cur renew—All savings banks or savings com- 
panics, or trust companies, or other banking institutions, 
organized under authoritv of anv act of Congress to do 
business in the District of Columbia, or organized by virtue 
of the laws of any of the States of this Union, and having 
an office or banking house located within the District of 
Columbia where deposits or savings are received, shall be, 
and are hereby, required to make to the Comptroller of the 
Currency and to publish all the reports which national 
banking associations are required to make and pub- 
4 lisli under the provisions of sections 5211, 5212, and 
5213 of the Revised Statutes of the United States, 



IIENRY W. OFFUTT AND GEORGE W. OFFUTT 


I 

and shall bo subject to the same penalties for failure to 
make such reports as are therein provided, whiph penal¬ 
ties may be collected by suit before the Supreme| Court of 
the District of Columbia. And the Comptroller s|hall have 
power, when in his opinion it is necessary, to take posses¬ 
sion of any such bank or company, for the reasons and in 
the manner and to the same extent as are provided in the 
laws of the United States with respect to national banks: 
Provided . however, That banking institutions having 
offices or banking houses in foreign countries as Well as in 
the District of Columbia shall only be required to make 
and publish the reports provided for in this section semi¬ 
annually: And provided further , That all publications au¬ 
thorized or required by said section 5211 of the. Revised 
Statutes of the United States, and all other publications 
authorized or required by existing law to be majle in the 
District of Columbia, shall be printed in two or m 
newspapers of general circulation, published in 


pre daily 

the citv 
* 

of "Washington, one of which shall be a morning news- 

^ * I o 

paper.” 


That on said January 18, 1934, the Act of Dece 
1913, (Sec. 64, Title 12, U. S. C. A.) provided as f 


mber 23, 
bllows: 


“Individual liability of shareholders; transfer qf shares. 
—The stockholders of every national banking association 
shall be held individually responsible for all pontracts, 
debts, and engagements of such association, eaph to the 
amount of his stock therein, at the par value tliereof in 
addition to the amount invested in such stock. T[ie stock¬ 
holders in any national banking association who shall have 
transferred their shares or registered the transfer thereof 
within sixty days next before the date or the failurp of such 
association to meet its obligations, or with knowledge of 
such impending failure, shall be liable to the saipe extent 
as if thev had made no such transfer, to the extentl that the 
subsequent transferee fails to meet such liability ;| but this 
provision shall not be construed to affect in any way any 
recourse which such shareholders might otherwise have 
against those in whose names such shares are registered at 
the time of such failure.” 


That bv reason thereof and by reason of the conducting of 
a business of banking in the District of Columbia with 
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knowledge thereof, the shareholders of the Potomac Sav¬ 
ings Bank of iGeorgetown, D. C., became subject to the jur¬ 
isdiction and authority of the Comptroller of the Currency, 
and to the same liabilities and responsibilities as are im¬ 
posed by law upon the holders and owners of shares of the 
capital stock of national banks; that on July 5, 1934, the 
Comptroller of the Currency determined that in order to 
pay the debts,of said bank, it was necessary to enforce the 
individual liabilitv of the shareholders of the Potomac 
Savings Bank of Georgetown, D. C., and made an 
5 assessment and requisition upon said shareholders 
for One Hundred Forty Thousand Dollars ($140,- 
000.00), to be paid by them on or before August 13, 1934, 
said amount constituting an assessment of One Hundred 
per cent (100%) of the par value of the shares of the capi¬ 
tal stock of said bank, and directed plaintiff, as Receiver of 
said bank, to! take all necessary proceedings, by suit or 
otherwise, to enforce to that extent the said individual 
liability of the said shareholders; that plaintiff has made 
demand upon,each and every one of the shareholders for 
the payment qf a sum equal to the par value of each and 
every share of the capital stock of said banking corpora¬ 
tion held or owned by them, respectively, at the time of the 
bank’s failure^ all of which appears from a true copy of 
said assessment and said demand upon said shareholders, 
attached hereto, and made a part hereof marked “Exhibit 
C”; that the assessment levied on the defendants, Henry 
IV. Offutt and George W. Offutt, as trustees of the estate of 
George W. Offutt. deceased, as the holders and owners, as 
trustees of Two Thousand Forty-four (2,044) shares of 
the capital stock of said banking corporation, amounts to 
Forty Thousand Eight Hundred Eighty Dollars ($40,- 
8S0.00), which amount became due and payable on August 
13, 1934, but the same was not and has not, nor has any part 
thereof, been paid bv defendants or bv anv one on their 
behalf, although payment has been demanded. 

Therefore, plaintiff claims judgment from and against 
the defendants, Henry W. Offutt and George W. Offutt, as 
trustees of the, estate of George W. Offutt, deceased, pay¬ 
able out of the estate and funds in their hands, as trustees, 
in the sum of Fortv Thousand Eight Hundred Eightv Dol- 
lars ($40,880.00), together with interest thereon at the rate 
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of six per cent (6%) per annum from August 13, 1934, until 
paid, besides cost of this suit. 

ANGUS W. McLEAN, 

CHARLES E. WAINWRIGjHT, 
Attorneys for Norman R. Hamilton, 
Receiver of Potomac Saving 4 Bank 

of Georgetown, D. C. 


\ ” 
▲ A* 


Certificate for Certified Copy. 

Treasury I )epartm-ext, 

Office of the Comptroller of the Currency, ss: 

Under the provisions of Section 884 of the Revised 
Statutes of the United States, 1, E. II. Gough, Acting Comp¬ 
troller of the Currency, do hereby certify that the paper 
hereto attached is a true and complete photostat copy of the 
original Certificate of Incorporation of “The Potjomac Sav¬ 
ings Bank of Georgetown, D. C.”, and the whole of such 
original on file and of record in this office. 

In testimony whereof, I have hereunto subscribed my 
name and caused mv seal of office to be affixed to these 
presents at the Treasury Department, in the City of Wash¬ 
ington and District of Columbia, this 27th day of August, 
A. D. 1934. 

[Seal of the Comptroller of the Currency, Currency 
Bureau, Treasury Department.] 

E.H. GOUGH, 

Acting Comptroller of the Currency. 


7 Certificate of Incorporation of The Potomdc Savings 

Bank of Georgetown, D. C. 

We, the undersigned, Joseph G. Waters, Lyhn 0. De- 
Lashmutt, John D. Sullivan, Edmund K. Fox, Michael J. 
Colbert, George W. Ray, George W. OlTutt, George X. 
Saegmuller, Edward L. Schneider and Henry Ccpperthite, 
being desir-us of forming a body corporate for the purposes 
hereinafter set forth, do by these presents and pursuant to 

3—643Ga 
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Section 1145, Chapter 47 of the Code of Virginia of 18S7, 
and the Acts of Assemblv in the State of Virginia amcnda- 
torv thereof, hereby certify.* 

First. That the name of the Company proposed to be 
incorporated shall be “The Potomac Savings Bank of 
Georgetown, D. C.” 

Second. The purpose for which it is formed is to con¬ 
duct a savings bank in the Citv of Washington, District of 
Columbia, and in that portion of said City formerly known 
as Georgetown, and also to engage in a general banking 
business, except as a bank of Circulation, and to do all 
things necessary, proper and incident to the carrying on 
of a Savings and General Banking business, except as a 
bank of circulation. 


Third. That the capital stock of said Company shall be 
Fifty Thousand Dollars ($50,000.00), divided into Five 
hundred (500) shares of the par value of One hundred dol¬ 
lars ($100.00) each. 

Fourth. The amount of the real estate proposed to be 
held by the said Corporation shall not exceed one hundred 
acres. 


Fifth. The place at which its principal office is to be 
held is in the City of Alexandria, in the State of Virginia, 
with a branch office in the City of Washington, District of 
Columbia, and James K. Caton is appointed Agent of the 
said proposed corporation in said City of Alexandria, in 
the State of Virginia, to receive all notices, and to 
8 accept service of process for the Company. 

Sixth. The principal business to be conducted is 
set forth in Sec. 2. 


Seventh. The names and 
directors who, for the first 
of the Company and until 
follows: 


residences of the officers and 
year are to manage the atlairs 
election of successors, are as 


Joseph G. Waters, President; 

Lynn O. DeLashmutt, Vice President; 

Edmund K. Fox, Secretary; 

John D. Sullivan, Treasurer, who with Michael J. Colbert 
shall constitute Board of Directors. 
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f)ut hands 
Columbia, 

£ SEAL. ] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 


In testimony whereof, we have hereunto set 
and seals at the City of Washington, District of 
on this 20th day of February, A.D. 1903. 

JOSEPH G. WATERS, 

LYNN 0. DeLASHMUTT, 

JOHN D. SULLIVAN, 

E. K. FOX, 

MICHAEL J. COLBERT, 

GEORGE W. RAY, 

GEORGE W. OFFUTT, 

GEORGE X. SAEGMULLER, 

EDWARD L. SCHNEIDER, 

HENRY COPPERTHITE, 

Witness: 

WM. D. SULLIVAN. 

District of Columbia, to-ivit: 

I, William D. Sullivan, a Notary Public in and for the 
District aforesaid, do hereby certify that Joseph G. Waters, 
Lynn 0. DeLashmutt, John D. Sullivan, Edmund K. Fox, 
Michael J. Colbert, George W. Ray, George W. Of- 
9 futt, George X. Saegmuller, Edward L. hjclmeider, 
and Henry Copperthite, whose names are signed to 
the foregoing and annexed writing and certificate, bearing 
date on the 20th day of February, A.D. 1903, personally 
appeared before me in the said District, and maqe, signed 
and acknowledged the said certificate and writijng to be 
their act and deed. 

Given under my hand and notarial seal this 20 
February A. D. 1903 

•> 7 


h dav of 


SEAL. ] 


WM. D. SULLIVAN, 

Notary I Public. 


The foregoing certificate of incorporation, bearing date 
on the 20tli day of February, A. D. 1903, having been 
presented to me, Louis C. Barley, Judge of the Corpora¬ 
tion Court of the City of Alexandria, in the Stat^ of Vir¬ 
ginia, and it appearing that the provisions of Sectjion 1145, 
Chapter 47, of the Code of Virginia of 1887, andjthe Acts 
of the Assembly amendatory thereof, have been fully com- 
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plied with, I, Louis C. Barley, as Judge of the said Corpora¬ 
tion Court, do grant unto said Joseph G. Waters, Lynn 0. 
DeLashmutt, John 1). Sullivan, Edmund K. Fox, Michael J. 
Colbert, George W. Hay, George W. Olfutt, George X. Saeg- 
muller, Edward L. Schneider and Henry Copperthite, whose 
names are signed to the said certificate, a Charter of Incor¬ 
poration, upon the terms set forth in said Certificate, and do 
adjudge, order and decree that the aforesaid persons and 
their successors, and such other persons as may be asso¬ 
ciated with them by becoming stockholders in the said 
Company to lie formed, be, and they are hereby, incorpor¬ 
ated into a body politic and corporate by and under the 
name of “The Potomac Savings Bank of Georgetown, D. 
C.” for the purposes mentioned in the said certificate, and 
with all the powers provided for such bodies corpor- 
10 ate by the laws of the State of Virginia, and shall be 
subject to all future laws which shall be passed to 
alter and amend the same. And it is further ordered that 
this charter or order, together with the Certificate afore¬ 
said and acknowledgment thereto, be recorded in the 
Clerk's Office of the said Court in the book required by law 
and ordered kept for that purpose, and that the same, after 
being so recorded be certified bv the Clerk to the Secretary 
of the Commonwealth to be in like manner recorded in his 
office. 

Done at Alexandria this 2Sth dav of Februarv, A.D. 1903. 

LOUIS C. BARLEY, 

Judge of the Corporation Court of 

the City of Alexandria, Va. 

At a Corporation Court of the City of Alexandria, con¬ 
tinued and held at the Courthouse of said City on Monday, 
March 2nd, 1903: 


Present Hon. Louis C. Barley, Judge. 

A charter of incorporation of “The Potomac Savings 
Bank of Georgetown, D. C." was received and recorded in 
this office and is hereby certified to the Secretary of the 
Commonwealth for record in his office according to law. 
Teste: 

JOHN S. BEACH, 

Clerk. 
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I 

Commonwealth of Virginia. 

Office of the Auditor of Public Accounts. 

Richmond, Mar. 13, 1903. 


$71.25. 

This is to certify, that Jno. S. Beach, Clerk ot[ Corpora¬ 
tion Court of Alexandria, lias paid into the! treasury 
Seventy-one dollars and twenty-five cents, fee ojn Charter 
of the Potomac Savings Bank of Georgetown, p. C., less 
his commission. 

C. LEE MOORE, 
Acthiy Auditor of Public Ai 


Commonwealth of Virginia. 


Mch. 


ccounts. 


3, 1903. 


Charter lodged and recorded. 

I). Q. EGGLESTON, 

Secretary of the Commonwealth. 

Commonwealth of Virginia: 

I, D. Q. Eggleston, Secretary of the Commonwealth of 


py of the 
orgetown, 


the Com- 


Virginia, certify that the foregoing is a true co 

charter of the The Potomac Savings Bank of Ge 

I). C., on file and of record in this office. 

Given under mv hand and the Lesser Seal of 

•/ 

monwealth, at Richmond, this the 5th dav of Match, A. D. 
1903. I 

[seal.] D. Q. EQQLEST(j)N, 

Secretary of the Commonwealth. 

T, AY. 1). Green, Cashier of the Potomap Savings 
12 Bank of Georgetown, I). C., hereby certify that the 
above is a true copy of the Certificate of Incorpora¬ 
tion of the “The Potomac Savings Bank of Georgetown, 
D. C.” 

W. D. GRE^X, 

Cashier of the Potomac Savings 
Bank of Georgetown, D. C. 

Subscribed and sworn to before me this 10th day of 
August, A. D. 190G. 

[seal.] B. A. BOWLES, 

Notary Public . 
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13 [Endorsed:] Xo. 8. Feb. 28, 1903. Certificate 
of Incorporation. The Potomac Savings Bank of 

Georgetown. 

14 “B.” 

Certificate for Certified Copt/. 

Treasury Department. 

Office of the Comptroller of the Currency, ss: 

Under the provisions of Section 884 of tlie Revised Stat¬ 
utes of the United States, I, E. IT. Gough, Acting Comptrol¬ 
ler of the Currency, do hereby certify that the paper hereto 
attached is a true and complete photostat copy of the orig¬ 
inal Bv-Laws of The Potomac Savings Bank of George- 

• »j 

town, D. 0., and the whole of such original on file and of 
record in this office. 

In testimonv whereof I have hereunto subscribed mv 
name and caused my seal of office to be affixed to these 
presents at the Treasury Department, in the City of 'Wash¬ 
ington and District of Columbia, this 27th dav of August, 
A. D. 1934. 

[Seal of the Comptroller of the Currency, Currency 
Blureau, Treasure Department.] 

E. H. GOUGH, 

Acting Comptroller of the Currency. 

1 o By-Laws . Potomac Savings Bank of Georgetown, 

D. C. 

Article I. 

Name. 

This corporation shall be known as The Potomac Savings 
Bank of Georgetown, D. C. 

Article II. 

Object and Place of Business. 

The purpose for which this corporation is formed is to 
conduct a Savings Bank, and to do a general banking busi¬ 
ness in the District of Columbia. 

Article III. 

Meeting of Stockholders. 

The annual meeting of the stockholders shall be held in 
the City of Alexandria, Virginia, on the second Tuesday 
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in December, and notice of such meetings shall be given 
by the Secretary by publication for three successive days 
in at least one daily newspaper published in saidj city; and 
by postal card to the last known address of ejich stock¬ 
holder. 


Special meetings may be called by the President, or on 
written request of three or more Directors. The Board 
shall call such special meetings on the written request of 
tho owners of one-fifth of the capital stock of this Cor¬ 
poration. 

At the annual meetings the stockholders shall elect a 
Board of Directors for the ensuing year and transact such 
other business as mav come before them. 

At all meetings of the Corporation, stockholders shall 
be entitled to one vote for each share of stock then held 
bv them respectivelv. Absent stockholders may vote bv 
proxy executed in writing. Stockholders actually present 
or represented, ow-ing not less than one-third (1/3) of the 
capital stock, shall constitute a quorum for the transaction 
of business. All the decisions shall be a majority of shares 
present or represented. 

Article IV. 


Directors. 
The Board of Directors 


shall consist (j>f fifteen 


1G (15) members who shall be elected by balllot at the 
annual meeting of the stockholders, and tjiev shall 
hold office for one year or until their successors are chosen. 

Each share of stock shall entitled the holder thereof or 
his proxy to one vote for each of the Directors, bilit no one 
shall be allowed to cumulate his votes on one or inore Di¬ 
rectors. 


The Board of Directors shall at their first meeting after 
the annual election, from its members, elect a Pjresident, 
a vice-President, a Treasurer, a Secretary, anc^ an At¬ 
torney, and such other officers and employees as* may be 
necessary for the transaction of business; and shall pre¬ 
scribe the surety bonds to be given by them; (and shall 
provide for the salaries of its officers and employees.) 

The Board of Directors mav fill all vacancies 1 in their 

i 

body or among the Officers. Meetings of the Boaf,d of Di¬ 
rectors shall be held on the second Wednesday of each 
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month. If this? date falls on a holiday (public) the stated 
meeting shall be held on the day succeeding. 

Special meetings of the Board of Directors may be called 
by the President at his discretion, and shall be called when¬ 
ever three or more members of the Board so request in 
writing, stating the business to be considered. A majority 
shall constitute a quorum for the transaction of business. 

Article V. 

Committees. 

The following standing committees shall be appointed by 
the President by and with the approval of the Board of 
Directors: 

Executive Committee. 

Auditing Committee. 

The Executive Committee shall consist of five (o) mem¬ 
bers—three members of the Board with the President and 
Treasurer. It shall be their duty to examine and determine 
all applications for loans or tin' investments of the money 
of the bank; to authorize and approve requisitions for 
the payment of current expenses, or for the payment 

17 of money as directed bv the Bv-Laws or authorized 

• • • 

bv the Board of Directors. 

* • 

Xo loans shall be made without the consent in writing, 
of three (3) members of the Committee. They shall hold 
regular weeldyi meetings at the bank, and special meetings 
mav be called i bv the President or the chairman of the 

» ft 

Committee. 

The Auditing Committee shall consist of Three (3) Di¬ 
rectors, who shall examine cash funds on hand at least once 
a month. It shall examine all vouchers and audit all ac¬ 
counts, bills and expenses of the bank. The Committee may 
employ accountants or such other assistants in the fulfill¬ 
ment of their duties as they may deem necessary or proper. 

Article VI. 

Duties of the President. 

The President shall preside at all the meetings of the 
Board and exercise general supervision and control over 
all the affairs and business of the Bank. He shall be a 
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member of all standing committees except tliej Auditing 
Committee. 

lie may suspend any officer or agent of the bank for mis¬ 
conduct or disability until the next meeting of the board. 

He shall appoint all standing or special committees 
whose appointment is not otherwise provided I for. He 
shall, together with the Treasurer, sign all certificates, 
bonds, mortgages, releases, conveyances, and all other 
documents requiring the comnio'n seal of the banjc. 

He shall give his personal attention to the Blank daily 
for such period of time as the business of the Sank may 
require his services. 

He shall make investments in stocks and securities and 
loans on collateral security or real estate, as directed by 
the Executive Committee and authorized by the!Board. 

He shall collect or cause to be collected the interest on 
loans and stocks, and all debts due to the Bank. 

He shall have charge of the common seal of the [Bank and 
affix it to all papers requiring the same, whenever so di¬ 
rected bv the Board. 

He shall, together with the Treasurer, have charge 
18 and custody of all the securities of the Bank, and all 
such securities shall be kept in a safe orj vault to 
which only the President and the Treasurer s^iall have 
access. 

He shall approve and have personal custody of jail bonds 
of officers and agents of the Bank and shall be rejsponsible 
for the safe keeping thereof. 

In the absence or disqualification of the President, the 
Vice-President shall perform all his duties until Otherwise 
ordered by the Board. 

Article VII. j 

Duties of the Vice-President. | 

In case of the death, absence or inability of the president, 
the Vice-President shall discharge the duties and| exercise 
the powers of the President, and in general assist the Pres¬ 
ident in the performance of his duties wheneveij he may 
request him so to do. 

Article VIII. j 

Duties of the Treasurer. 

The Treasurer shall have custody of all monie$, stocks, 
bonds, and securities necessary to be in his possession for 

4—6436a 
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facilitating the business of his office; and he shall perform 
such other duties, general or special, as may be assigned 
to him by the Board of Directors. 

Article IX. 

Duties of the Secretary. 

m/ 

The Secretary shall keep full and accurate minutes of 
the meetings of the Board of Directors, Stockholders, and 
the Executive Committee. 

He shall issue all notices for the meetings of the Stock¬ 
holders, and perform such other duties either general or 
special, as may be assigned to him by the Board of Di¬ 
rectors. 

Article X. 

The Attorney. 

The Attorney and Solicitor shall confer with the Board 
of Directors and Officers, whenever so requested, and su¬ 
pervise all legal matters of the Company. 

19 Article X. 

Money and Investments. 

* 

All money belonging to the Bank shall be deposited in 
the name of the Potomac Savings Bank, in one or more 
National Banks'or Trust Companies in the City of Wash¬ 
ington and in the City of New York, to be designated bv 
the Board of Directors, excepting such money as is neces¬ 
sary for the conduct of current business, which shall re¬ 
main in the vaults of the Bank; and no money shall be with¬ 
drawn except upon checks signed by the President or Vice- 
President and countersigned bv the Treasurer. 

The funds of the Bank shall be invested in such secu¬ 
rities or loaned upon such collateral, real estate, personal 
or other security, as may by the Executive Committee be 
deemed most safe and advantageous. 

All loans upon real estate shall be made upon the report 
of two appraisers to be selected by the Executive Com¬ 
mittee. 

Article XII. 

Stock. 

All certificates of stock shall be signed bv the President, 
or in his absence, by the Vice-President; to be attested by 
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the Treasurer, and authenticated by the corporate seal of 
the Bank. All transfers of stock shall be entered in a book 
kept for that purpose at the Bank. 

Article XIII. ! 

Hours for Banking. 

The Bank shall be open daily, except Sundays and legal 
holidays, from 9.00 A. M. to 4 P. M.; and on the first, 
fifteenth and last day of each month, except Sundays and 
legal holidays and in such event then the following day, 
until 5 P. M. On Saturdays the Bank shall be ppen from 
9.00 A. M. to 12 A. M. and for deposits only, frcfm 4 P. M. 
to 8 P. M. The Board of Directors may change these 
hours. 

Article XIV. 

Rules and Regulations for Savings Accounts. 

On making the first deposit every depositor or his agent 

will be required to subscribe, and thereby signify his 

or her assent to the Regulations and Bv-Liiws of the 

20 Bank. Every person depositing shall be j furnished 

with a book in which the deposits and payments shall 

be entered as soon as made. This book must be brought to 

the Bank whenever a deposit is made or money withdrawn, 

that the transaction may be regularly entered therein. The 

book shall contain such extracts from the Charted and Bv- 

* 

laws of the Bank as may be determined by the Board of 
Directors. Possession of the book of deposit sh<ill be suf¬ 
ficient evidence of ownership thereof to authorize the 
payment of money due thereon. The Bank will j endeavor 
to prevent fraud on its depositors, yet all payments made 
by the bank to any person producing the book shall be 
valid as against the depositor, and a full and effectual re¬ 
lease thereof to the Bank. Should a depositor lose the 
book, or the same be destroved or fraudulentlvi obtained 
from such depositor, immediate written noticp thereof 
must be given to the officers of the Bank; and after a suf¬ 
ficient publication of said loss and satisfactory security 
given to the Bank, a duplicate book will be issued for the 
amount, to the credit of the Depositor, or the anfount will 
be paid to the Depositor. On accounts closed within four 
(4) months from date of issue and before the! deposits 
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amount to Five Dollars ($5.), ten cents will be charged 
for the use of the book. 

Deposits of Ibss than one dollar may be received with 
the consent of the attending officers, but the Bank reserves 
the right of declining to receive verv large amounts. 

Guardians may deposit for the benefit of their wards, 
and parents for their children. 

Trustees may deposit in their own names as Trustees, 
but without specifying the name of the party for whom it 
is held, or the nature of the trust. 

Married women and minors may deposit in their own 
names subject to their own order. 

Depositors shall have the right to withdraw their de¬ 
posits at any time, but the Bank reserves the right to de¬ 
mand a notice in writing of two months, before paying any 
part or all of a deposit. No sum less than One Dollar 
($1.00) idiall be withdrawn, except to close an ac- 
21 count. No money shall be paid except to the person 
who has the legal right to the deposit or on the de¬ 
positor’s order, which order must always be accompanied 
bv the book. 

The Board of Directors may, at their discretion, return 
any deposit on giving one month’s notice. Interest shall 
be calculated to the time of the expiration of such notice 
and no longer. 

All accounts shall be strictly confidential, and no in¬ 
formation regarding a depositor’s account shall be given 
to any unauthorized person. 

Interest at the rate of three per cent per annum will 
be allowed on 1 deposits for every entire calendar month 
they may be continued, computing from the first of the 
month succeeding the deposit. No interest will be allowed 
on any sum less than Five Dollars ($5.00), and only on 
every entire Five Dollars ($5.00) standing to the credit of 
the depositor; nor will interest be allowed for any frac¬ 
tional part of a month. No interest will be paid when an ac¬ 
count has not been continued with the Bank four (4) calen¬ 
dar months. Interest will be computed to the first day of 
April and the first day of October of each year, and entered 
on the depositor’s book on or after the tenth (10th) day 
of the months named. If not withdrawn it will bear in¬ 
terest the same as a deposit of cash. 
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Article XV. 

i 

Commercial Accounts. ! 

Commercial deposits may be received in anV amounts, 

which may be paid out on check of deposit or without 
presentation of pass book. Such deposits shall n|ot bear in¬ 
terest. The accounts of commercial and savings deposits 
shall be kept separately in the Bank. I 

Article XVI. I 

| 

Amendment. 

i 

Any amendment to these By-Laws may be mide by the 
Board of Directors at any stated or special n^eeting by 
a majority vote: Provided, that a noticje of such 
proposed amendment shall have been presented at 


90 


least ten (10) days before the meeting at 


which ac¬ 


tion is to be taken, and a copy thereof mailed tb each Di¬ 
rector at least five (5) days before such meeting. 
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[Endorsed:] By-Laws of The Potomai Savings 
Bank of Georgetown, D. C. 


i i 
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File No. 2760. j 

Assessment Upon Shareholders. 

Treasury Department, j 

Office of the Comptroller of the Currency. 


In the Matter of the Potomac Savings Bank of Georgetown, 
D. C., Washington, District of Columbia.. 

Washington, D. C., July 5, 1934. 
To all whom it mav concern: 

Whereas, it appears to my satisfaction that in order to 
pay the debts of ‘‘The Potomac Savings Bank of George¬ 
town, D. C.,” a corporation doing business in the Dis¬ 
trict of Columbia, now in receivership, it is necessary to 
enforce the individual liability of the stockholder^ therefor 
to the extent hereinafter mentioned, as prescribed by law. 

Now, therefore, by virtue of the authority vested in me 
by law, I do hereby make an assessment and requisition 
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upon the shareholders of the said “The Potomac Savings 
Bank of Georgetown, D. C.,’* for One Hundred Forty Thou¬ 
sand ($140,000.00) Dollars, to be paid by them on or be¬ 
fore the thirteenth day of August, 1934, and I hereby make 
demand upon each and every one of them for the par value 
of each and every share of the capital stock of said cor¬ 
poration hold or owned by them, respectively, at the time 
of its failure;! and I hereby direct Norman R. Hamilton, 
the Receiver theretofore appointed, to take all necessary 
proceedings, by suit or otherwise, to enforce to that extent 
the said individual liability of the said shareholders. 

In witness whereof I have hereto set mv hand and caused 
my seal of office to be affixed to these presents, at the 
City of Washington, in the District of Columbia, this fifth 
day of July, A. D. 1934. 

[seal.] J. F. T. O’CONNOR, 

I Comptroller of the Currency . 

25 Office of Receiver. 


The Potomac Savings Bank of Georgetown, D. C., 
Washington, District of Columbia. 


Washington, D. C., July 9, 1934. 

You will please take notice that the Comptroller of the 
Currency has, on July 5, 1934, levied an assessment upon 
the shareholders of “The Potomac Savings Bank of 
Georgetown, J). C.,” Washington, District of Columbia, 
on the par value of each and every share, payable at the 
office of the Receiver, on or before August 13, 1934. 

The Receiver is, however, authorized by the Comptroller 
to grant an extension, without interest, to shareholders 
who pay 25 per centum of the assessment on or before that 
date, and whoi will give a written obligation, satisfacto¬ 
rily guaranteed, to pay 25 per centum additional on or be¬ 
fore September 13, 1934, 25 per centum additional on or 
before October 13, 1934, and the remaining 25 per centum 
on or before November 13, 1934. 

Deferred payments will bear interest at the legal rate 
in the District of Columbia, except that the interest may 
be abated in the case of any shareholder who pays one 
fourth of his assessment on or before August 13, 1934, and 
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who pays the remaining installments on or before the 

dates at which thev mature under the terms of this ex- 

* 

tension. 

You are therefore requested to pay the assessment on 
the - shares of stock standing in your n^me in ac¬ 

cordance with the foregoing order and this notice. Your 
prompt compliance will be of great benefit to creditors 
of this trust and advance materially its liquidation. 


Receiver , The Potomac Savings Bank of 


Georgetown 


D. C., 


1406 G Street N. W ., Washington, D. C. 


To-. 

Note: Make all checks payable to Norman R.| Hamilton, 
Receiver. I 

Amount of Assessment $-. 


26 Demurrer of Defendants to Plaintiff’s Tfeclaration. 

Filed September 28, 1934. i 

* * # * * * | • 

• 

The defendants by their attorneys, Charles V. Imlay 
and Ross H. Snyder, say that plaintiff’s declaration is bad 
in substance. 

Note I 


The points intended to be argued in connection with 
the above demurrer are as follows: | 

1. That plaintiff admittedly fails to show aijiy law of 
Virginia under which the plaintiff’s bank was incorpo¬ 
rated, or any provision of the certificate of incorporation 
or by-laws of the bank imposing a double liability upon 
defendant stockholders. 

2. Neither the Federal statutes cited by plaintiff in his 

declaration nor any other Federal statutes by tljeir terms 
impose a double liability upon defendants. j 

3. Neither the Federal statutes cited by plaintiff nor 

any other Federal statutes by implication impose such 

liabilitv. 

* 
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4. In the absence of a statutory provision, either ex¬ 
press or plainly implied, no such liability can be inferred. 

I CHARLES V. IMLAY, 

i ROSS H. SNYDER, 

Attorneys for Defendants. 

(Pen memorandum in margin:) 

i Janv. 30th, 1935. 

The demurrer is sustained for the reasons stated in 
support of the demurrer. 

; DANIEL W. O’DONOGHUE, 

J ustice. 

27 Points and Authorities in Support of Defendants’ 
Demurrer to Plaintiff’s Declaration. 

Filed September 28, 1934. 


Statement of Case. 

The plaintiff seeks in liis declaration to impose upon de¬ 
fendants in their representative capacity as stockholders 
therein a liability for an assessment by the Comptroller 
of the Currency upon 2,044 shares at the par value of 
$20.00 each, totalling $40,880.00. This is part of an aggre¬ 
gate assessment on 7,000 shares of $140,000.00. The ob¬ 
jections raised by the defendants in their demurrer and 
discussed herein are, in short, that there is no law, State 
or Federal, written or unwritten, nor contract, upon which 
the alleged liability can be predicated. 

Were there such a liability the status of plaintiff as 
the officer to enforce it would be conceded under the de¬ 
cision by the United States Court of Appeals of the Dis¬ 
trict of Columbia in Washington Loan and Trust Com¬ 
pany, Trustee, v. W. B. Allman, Receiver, etc., G2 W. L. R. 
301; 70 Fed. (2d) 2S2. That case, however, as it was origi¬ 
nally presented in this court, will be shown to contain a de¬ 
cision by the trial justice upon facts precisely similar to 
those here involved denying such a liability as that for 
which plaintiff here contends. That decision bv Mr. Justice 
Bailey, squarely denying double liability upon a state of 
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facts similar to that sc t forth in this case will be 
28 shown to be the only adjudicated case on the sub¬ 
ject. 

1. The plaintiff admittedly fails to show any law of 
Virginia under which the plaintiff’s bank was incorpo¬ 
rated, or any provision of the certificate of incorporation 
or by-laws of the bank imposing a double liabili 
fendant stockholders. 


upon de- 


The plaintiff has admitted the above proposition by the 
plain language of its declaration which on pagb 2 thereof 
reads as follows: , 

“Neither the Articles of Incorporation nor tile By-Laws 
provided for a liability on stockholders for an (assessment 
on shares of the capital stock of the banking Corporation 
owned or held by them, nor is there any provision of the 
constitution, statutes or laws of the State of Virginia creat¬ 
ing such liabilitv.” 


ockholders 
matter of 


The matter of the individual liabilitv of s' 
for double assessment has been universally a 
the law of the place of incorporation. It becomes a mat¬ 
ter of liabilitv by virtue of the Constitution or! statute of 
a State (or in the case of national banks, the United States), 
usually reinforced by the articles of incorporation and the 
by-laws of the corporation. (The only possible exception 
to the above statement is the Act of Congress^ of March 
4, 1933, which, as will be hereafter shown, is not! applicable 
to the situation here because by its terms it applies only 
to stockholdings thereafter acquired or to liabilities of 
the bank thereafter incurred.) Usually the substantive 
liability and procedure arc inseparable under local law. 
Fourth National Bank v. Francklyn, 120 U. S. 747; 30 L. 
Ed. 825; Middletown National Bank v. Toledo and N. M. R. 
Co., 197 U. S. 394; 49 L. Ed. 803. 

The charter provisions with reference to tjhe double 
liability of stockholders are thus part of the contract be¬ 
tween the stockholders and the State, that is, in this case 
the stockholders of the Potomac Savings Bank and the 
State of Virginia. Dartmouth College v. Wobdward, 4 
'Wheat. 518; 4 L. Ed. 629; Piqua Bank !v. Knoop, 
29 16 How. 369; 14 L. Ed. 977. If the Stajtc of Vir- 

ginia had seen fit to impose the double liability at 
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anv time it could, according to the great weight of au- 
thority, have been valid only under some reserved power 
in the laws of that State, or in the reservation contained 
in the charter (Declaration, Exhibit “A”, p. 4, lines 3-4). 
72 A. L. R. Note, p. 1252, 1259. Otherwise any change by 
the legislature, of that State would constitute an impair¬ 
ment of the contract contrary to Art. 1, s. 10, of the Con¬ 
stitution of the United States forbidding the impairment 
of a contract bv a State. Dartmouth College v. Woodward, 
supra. Such a change would have been an impairment of 
the contract because “the value thereof would have been 
diminished”. Bank of Minden v. Clement, 256 U. S. 126, 
128, 65 L. Ed.| 857, 859, citing Planters’ Bank v. Sharp, 
6 How. 301, 327, 12 L. Ed. 447, 458. 

Such a change, however, was not attempted by the State 
of Virginia. It will be demonstrated hereafter that no 
such attempt has been made by the Federal statutes. 

Xo statute has been found (with the single exception 
named as inapplicable here) where the stockholder’s liabil¬ 
ity for assessment has been sought to be imposed other than 
by the law of the creation of the corporation. If we assume 
that such a liability may be imposed by a law other than 
that creating the corporation, it is submitted as a self- 
evident proposition that such liability must arise by a 
statute which imposes the liability by either (1) the ex¬ 
press terms of.the statute or (2) the implied application 
thereof. 

This would be so under any normal application of stat¬ 
utes. It is a fortiori so here because the matter of a stock¬ 
holder's liability is one concerning the internal affairs 
of a corporation, and prior to the decision by the Court 
of Appeals in the Allman case the matter of the restrain¬ 
ing or enforcement of that liabilitv in the case of a foreign 
corporation was refused in the courts of this District. 
30 Thus, in Clark v. The Mutual Reserve Fund Life 
Association, 14 App. 1). 0. 154, the Court of Ap¬ 
peals sustained!this court in dismissing a bill against the 
defendant, a corporation of New York, by one of its mem¬ 
bers, seeking to restrain it from enforcing an assessment 
against plaintiff as one of its members, holding that this 
is a matter of the internal affairs of the corporation and 
not subject to the control of the courts in this jurisdic¬ 
tion. To the same effect was the decision in Palmer v. 
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Morgan, 45 App. D. C. 534, where a creditor was denied 
the right to maintain a suit in this jurisdiction to en¬ 
force the liability of stockholders in a Delaware corpora¬ 
tion. 

A different result was reached as to proced 
Allman case because the court was there sat 
the statutes here relied upon by plaintiff expressly or im¬ 
pliedly conferred the right to sue the stockholder where the 
substantive right was created by the Arizona Constitution 
and statutes. 


lure in the 
isfied that 


2. Neither the Federal statutes cited by plaintiff in his 
declaration nor anv other Federal statutes bv their terms 
impose a double liability upon defendants. 

a. The language of the Federal statutes cited by plain¬ 
tiff contain no reference to double liability. i 

The plaintiff has with commendable frankness|and sense 
of fair play (and perhaps by consciously pleading statutes 
subject to judicial notice) set forth the Federal statutes 
upon which he relies. Presumably, then, he has|no others 
upon which to rely. 

Mention is first made of Title 5, s. 298 of the district of 
Columbia Code. In so far as that statute define^ the pro¬ 
cedure in a case where there is a substantive liability upon 
the stockholder its application will be conceded. [Such was 
the decision in the case of Washington Loan And Trust 
Co. v. Allman, supra, where the liability was b|sed upon 
Arizona law. But beyond that the Allman case does not go. 

And beyond that the section does not go. It does not 
31 by its terms nor does it bv anv reasonable implica- 

, Title 12, 


) 

to s. 64 
6|3 thereof 


tion make applicable the provisions of s. 64| 

U. S. C. A., next quoted by plaintiff. (Deck, p. 4{ 

It will be assumed that when plaintiff refers 
of 12 IT. S. C. A. he means to include also s 
except in so far as the latter (R. S. 5151, derived from 
the National Bank Act of June 3, 1864) is chjxnged by 
the former. S. 64, enacted December 23, 1913,j repealed 
part of s. 63, the two being combined in a paraphrase by 
the editor of C. S. C. A., Title 12, p. 112. References in 
the declaration and herein to s. 64 will be cons 
combining both sections as in the paraphrase ind 


dered as 
cated. 
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The Allman case originated in a declaration filed in this 
Court May 3, 1933 (Law Xo. 82,674) containing two counts. 
The plaintiff was the receiver of the Departmental Bank 
in this city, holding a status similar to that of the plain¬ 
tiff in this case. Both counts based plaintiff’s right to 
sue as a matter of procedure upon the power of the Comp¬ 
troller, “to take possession of said bank for the reasons 
and in the manner and to the same extent as are provided 
in the laws of the United States with respect to national 
banks”. This is language adapted from Title 5, s. 298 
of the D. C. Code. The first count is based upon specific 
provisions of the Arizona Constitution and statutes quoted 
therein. The second count made no reference to Arizona 
law but averred that bv reason of the conduct of business 
in the District of Columbia, the shareholders of the De¬ 
partmental Bank “became subject to the same liabilities 
and responsibilities as are imposed by law upon the hold¬ 
ers and owners of stock in national banks”. (The language 
of the declaration in this case on page 2 is practically 
identical.) While that second count in the Allman case 
did not quote s. 64 of Title 12, U. S. C. A., quoted in this 
declaration, its allusion thereto is plain, and is made cer¬ 
tain by plaintiff's argument on the second count. (Pp. 19 
et seq. of plaintiff’s Points and Authorities in Op- 
32 position to Defendant’s Demurrer, etc., in Law No. 
82,674.) , 

The decision of Mr. Justice Bailey overruling the de¬ 
murrer as to the first count, affirmed by the Court of Ap¬ 
peals in its decision (as to which the Supreme Court of 
the United States refused certiorari), justified the pro¬ 
cedure when the substantive liability was based on Arizona 
law. The decision of Mi’. Justice Bailev sustaining the 

demurrer as to the second count clearlv decided that s. 

* 

64 of Title 5, U. S. C. A., could not be applied. And, as 
stated before, that decision was not appealed from and 
stands unreversed. 

The soundness of the decision on the second count in 
the Allman case and defendants’ contention here is evi¬ 


dent from reading section 64 mentioned. (Deck, p. 4.) It 
says: “The stockholders of every national banking associa¬ 
tion shall be held individually liable, etc.” (Italics sup¬ 
plied.) It does not say “stockholders of banks incorpo¬ 
rated elsewhere and doing business in the District of Co- 
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lumbia shall be liable”. The latter words or [words of 
similar import might easily have been employed had it 
been the intention of Congress to impose doublj* liability 
in a case like this, assuming that such power besides in 
Congress. 

Nor is there anything in the section of the Dj C. Code 
cited in the declaration (T. 5, s. 21)8) which incorporates 
the substantive liability provided for national bajnking as¬ 
sociations under the aforesaid section 64 of 12 Ul S. C. A. 


(R. S., 5151, as amended by Act of Dec. 13, 19 
Code section, after reference to certain specific! 


of the National Banking Act to which savings banks shall 
be amenable (R. S., ss. 5211, 5212, and 5213), provides: 

“And the Comptroller shall have power, when in his 

anv such 
•> 

liner and 


3). The 
sections 


33 


opinion it is necessary, to take possession of 
bank or company, for the reasons and in the ma 
to the same extent as are provided in the laws of tljie United 
States with respect to national banks.” 

There is obviously nothing in the above [language 
that has to do with double liability. There* is noth¬ 
ing therein which incorporates by reference! the stat¬ 
ute which imposes double liability upon national banks. 
The language goes no further than to make applicable the 

machinerv of the Federal statutes enacted with Reference 
* 

to national banks. The Court of Appeals in the Allman 
case (62 W. L. R., p. 302) holds that it incorporates s. 192, 
12 U. S. C. A.) R. S. 5234, which reads in part as follows: 

“Such receiver, under the direction of the Comptroller, 
shall take possession of the books, records, and assets of 
every description of such association, collect all delfts, dues, 
and claims belonging to it, and, upon the order of aj court of 
record of competent jurisdiction, may sell or compound all 
bad or doubtful debts, and, on a like order, may s^ll all the 
real and personal property of such association, | on such 
terms as the court shall direct; and may, if necessary to 
pay the debts of such association , enforce the individual 
liability of the stockholders. Such receiver shall pay over 
all monev so made to the Treasurer of the United States, 
subject to the order of the Comptroller, and also make re¬ 
port to the Comptroller of all his acts and proceedings.” 

The words italicized by us mark the extent t\o which 
the quoted section extends, namely, an authority in the 
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Federal receiver appointed by the Comptroller to enforce, 
among other things “the individual liability of the stock- 
holders." Xeither those words nor anv other words in the 
section create the liability. The Allman case in the Court 
of Appeals is concerned with a liability created under Ari¬ 
zona law: theidecision is that a Federal receiver mav en- 
force that liability. There the decision stops. It disclaims 
going further, for the court says (Ibid.): 

“The question here is not the right of Congress to impose 
double liability on the shareholder of a foreign corpora¬ 
tion.” 


The same view of the effect of T. 5, s. 298, is taken in the 
onlv other case which has been found in which that section 
has been construed, Lyons v. Bank of Discount, 154 Fed. 

391, decided by the Circuit Court for the Southern 
34 District!of New York May 29, 1907. The court holds 
that the section of the D. C. Code here in question 
gives to a receiver appointed by the Comptroller of the 
Currency for a bank incorporated under the laws of West 
Virginia and which had been doing business in the District 
of Columbia power to sue for a debt due to that bank 
from the defendant bank in Xew York. In holding that 
the action may be maintained the court expressly confines 
itself to the matter of procedure. “Congress, in such 
case,” the court says (Ibid., p. 394(, “might adopt the 
procedure of the State, or provide one of its own.” In 
declaring the bank “subject to the provisions of the nat¬ 
ional banking act” (Ibid., p. 395) the court makes reference 
to the procedural or administrative provisions thereof. It 
refers plainly to s. 5234 of the Revised Statutes, quoted 
above, where it appears that one of the procedural or ad¬ 
ministrative duties of the receiver is to “collect all debts, 
dues, and claims belonging to it (the bank)”. “It (Con¬ 
gress) does not assume,” the court says (p. 396), “to 
interfere with the State of incorporation or its laws. 

In applying the assets of the corporation to the 

payment of its debts, it is assumed the Comptroller will not 

violate the rights of such creditors or of the stockholders 

as thev mav be defined bv the law of the State of incor- 
* * • 

poration.” 

The theory of recovery is that the (’ode section gives 
the receiver a right by virtue of the bank’s “doing a bank¬ 
ing business” in the District of Columbia (Ibid., p. 393), the 


HENRY W. OFFUTT AND GEORGE W. OFFUTT 


29 


theory of the Alima case, but there is nothing iy the de¬ 
cision which justifies the application of any of [the sub¬ 
stantive liabilities of the national banking act. 

b. History of T. 5, s. 298, before Congress proves that it 
has no reference to double liability. 

What has been said is amply borne out by the history of 
T. 5, s. 298, which is part of the Act of June 25, i906 
35 (34 Stat. 458, c. 3533), which amended ss.|713 and 

714 of the Code of 1901 (with amendments !to s. 713 
by the Code of 1902), as will appear by reference] to a re¬ 
port upon said Act of June 25, 1906, appended hereto. The 
report is entitled Report No. 924, 59th Congress,! 1st Ses¬ 
sion. It sets forth the original sections 713 and 714 to- 
gether with the sections of the Revised Statutes mjentioned 
therein. It will be seen that these provisions apjply only 
to savings banks, etc., organized under acts of Congress. 
As to the purpose of the new act of 1906, of whiclji T. 5, s. 
298 (the original 713), is a part, the committee sijiys (Re- 
port, p. 2): | 

“The apparent purpose of the proposed legislation is 

to extend the provisions of the amended act of March 3, 

1 # # 1 7 

1901, to savings banks, savings companies, trust companies, 
or other banking institutions organized by virtue of the 
laws of anv of the States of this Union and having an office 
or banking house within the District of Columbia where 
deposits or savings are received, and also to enlarge the 
powers of the Comptroller of the Currency in his super¬ 
vision and regulation of banks, savings companies, trust 
companies, or other banking institutions, whet he if organ¬ 
ized under the authority of acts of Congress or bj/ virtue 
of the laws of anv of the States of the Union and doing 
business in the District of Columbia.” 

Nothing is said in the above or elsewhere in th^ report 
about double liability. The purpose is to provide for banks 
incorporated elsewhere the same “regulation anc; super¬ 
vision of the Comptroller of the Currency” (p. 3) as is 
provided for national banks or other banks created by 
Congress. 

The report mentioned is open to examination tinder a 
rule frequently announced which permits resort to!reports 
of committees of the House and Senate. Church of t^ie Holv 
Trinity v. U. S, 143 U. S. 457, 464, 36 L. Ed. 226, 2^9; Me- 
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Lean v. T\ S., 226 V. S. 374, 380, 57 L. Ed. 260, 263; 8 
1'. S. S. C. Reps. Din-. (L. Ed.) “Statutes/- s. 147, p. 5793. 

The report oi’ the Comptroller ol* the Currency in 

36 support of the legislation of 1906 indicates that in his 
mind the proposed legislation is confined to regula¬ 
tion. He savs nothing about double liabilitv. Congres- 
sional Record, House, p. 2440, February 12, 1906. 

Prior to the Code of 1929 the section in question had 
been printed without a caption as s. 713. In the 1929 Code 
the editors saw lit to give it the caption “Banking institu¬ 
tions to be Under Supervision of Comptroller of Currency.” 

Nothing is said as to double liability. As the 1929 ('ode was 

* 

prepared under authority of Congress the title named 
seems to be persuasive of the meaning of the section, under 
a principle frequently announced. Church of Holy Trinity 
v. I'. S., supra, p. 462, p. 229, quoting from U. S. v. Pal¬ 
mer, 3 Wheat. 610, 631 (4 L. Ed. 471, 477): 

“The title of an Act cannot control its words, but may 
furnish some aid in showing what was in the mind of the 
Legislature.” 

Other cases a re cited in 8 U. S. S. C. Dig. (L. Ed.) “Stat¬ 
utes,” s. 116, pp. 5778-5779. 

3. Neither the Federal statutes cited by plaintiff nor any 
other Federal statutes by implication impose such liability. 

a. Implication of double liability cannot be imposed on 
theory of consent thereto bv doing business in the District 
of Columbia. 

The plaintiff however, will say that regardless of the 
specific language of T. 5, s. 298, of the D. C. Code, and s. 64 
of T. 12 of U. S. C. A., their implications place double lia¬ 
bility upon defendants as a matter of substantive law “by 
reason of the conducting (by the shareholders) of banking 
in the District of Columbia with knowledge thereof.” 
(Deck, ]). 4.) Reliance will bo placed upon Pinncy v. Nelson, 
183 IT. S. 144. 46 L. Ed. 125, and Thomas v. Matthiesen, 232 
U. S. 221, 58 L. Ed. 577, in both of which cases the defendant 
was held liable as a stockholder in a foreign corporation 
doing business in California bv virtue of a law of the 

37 latter State imposing such a liability upon stockhold¬ 
ers of foreign corporations doing business within 

that State. Both these cases are used by the Court of Ap- 
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peals in upholding the procedure in (lie Allman lease under 
the substantive liability of Arizona law, and ijio further. 
The latter case is used by Mr. Justice Bailey in! upholding 
the procedure, under Arizona law, but by implication he 
denies the application of Thomas v. Matthiesen (and hence 
the companion case of Finney v. Nelson) to the jimposition 
of substantive liability under Federal law, because, as be¬ 
fore stated, he decides against that contention. If is opinion 
as filed in the Allman case in this court, and as (printed in 
the record in the Court of Appeals (Record Alppcal No. 
6081, p. 8) is as follows: I 

“The demurrer to the second count of the declaration 
will be sustained. j 

“The demurrer to the first count will be overruled. The 
liability of the, stockholder under the Arizona Constitution 
is contractual in its nature, and the Bank having chosen 
to do its main banking business here, the stockholders have 
subjected themselves to the method by which that liability 
may be enforced here. I think that the case of Thomas 
v. Matthiesen is controlling.” 

Had Justice Bailey thought Thomas v. Matlhfesen con¬ 
trolling on the matter of Federal substantive liability, he 

. T I * 1 

would have upheld plaintiff’s second count in tl|e Allman 
case. 

The fact is that the decisions in the cases of jpinney v. 
Nelson and Thomas v. Matthiesen were rendered upon 
a statute of California that specifically and in plain words 
stated the liability contended for by plaintiffs in those 
two cases. They were not decisions upon implications. 
The statute is the same in each case. S. 322 of the Civil 
Code of California, as amended March If), 1876 (46 L. Hd. 
126, 7)8 L. Ed. 383), which, after imposing individual lia¬ 
bility upon each stockholder of a corporation for a pro¬ 
portion of the debts thereof represented by his stockhold¬ 
ings, provides: 

38 “The liability of each stockholder of a corporation 

formed under the laws of any other State or [territory 
of the United States, or of any foreign country, alnd doing 
business within this State, shall be the same as the lia¬ 
bility of a stockholder of a corporation created under the 
Constitution and laws of this State.” 
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The Constitution of California of 1S79 also provided that 
no foreign corporation could transact business in the State 
on more favorable terms than a domestic corporation. 

In Pinney v. Nelson, defendant was sued in California 
(where he resided) as a stockholder in a Colorado corpora¬ 
tion formed to do business in California: in Thomas v. 
Matthiesen. defendant was sued in New York (where he 
resided) as a stockholder of an Arizona corporation formed 
to do business in California. The Colorado and Arizona 
laws each then exempted the stockholder from individual 
liability for the debts of the corporation. The decision in 
each case holds that the stockholders, by forming a corpora¬ 
tion to do business in California, impliedly agreed to be 

bound bv its laws as to individual liability of stockholders 
• • 

for debts. The result, however, is in each instance reached 
by the express language of the California statute. 

What is most significant, however, about the two cases 
mentioned is that the California statute imposing the lia¬ 
bility was in each instance in existence long prior to the 
incorporation of the corporation and its coming into the 
State. In Pinney v. Nelson the corporation was formed 
in Colorado in 1897 and the action filed in California in 
1898. (183 II. S. 144, 145, 46 L. Ed. 125). In Thomas v. 
Matthiesen the dates are not given but the decision in 1914 
cl earl v refers to an entrv into California bv the Arizona 
corporation long after the California statute imposing the 
liability. The reasoning in both cases clearly points to the 
theory of consent by the corporation and its stockholders 
to a statutory liability already existing before the corpora¬ 
tion came into the State of California. 



b. Subsequent legislation by Congress clearly neg¬ 
atives any implication of liability from previous 
statutes. 


Furthermore all implications should be resolved in favor 
of defendants because Congress has by a very recent stat¬ 
ute specifically provided under certain circumstances for 
the liability for which plaintiff here contends and hence by 

inference has indicated that such a liability did not exist 

•• 

previously. Reference is made to “An Act to further regu¬ 
late banking, banks, trust companies, and building and loan 
associations in the District of Columbia, and for other pur¬ 
poses/ ’ approved March 4, 1933, and printed in two issues 
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hereafter 

Columbia, 


(October G and 13, 1933) of Vol. 61, Washingtoij Law Re¬ 
porter, pp. 728-729 and 744-743. 

The statute first (Ibid., p. 728) amends T. 5, s. t>00, of the 
D. C. Code (a section dealing with the establishment of 
branch banks), prohibits foreign corporations 
being admitted to do business in the District of 
and limits banking to those corporations organized under 
the Code or under the National Banking Laws, tjave those 
already admitted. Then, after other amendments to that 
section and to T. 3, s. 298, and T. 3, s. 299, ndt here of 
special interest, there follows a section 4 with subdivisions 
a-d. (Ibid., ]>]). 744-743). Section 4a provides! that any 
stockholder who acquires the stock of a savilngs bank 
created by Act of Congress or of any State “after the en¬ 
actment of this Act (i. e. March 4, 1933) shall be held 
individually responsible equally and ratably and not one 
for another for all contracts, debts, and engagements of 
such bank or company, to the extent of their stock so 
acquired therein, at the par value thereof, in addition to 
the amount invested in such shares.” Section 41> imposes 
a similar liability upon “the shareholders at the date of 
the enactment of this Act” of such banks for such obliga¬ 
tions “entered into or incurred subsequent to t% date of 
the enactment of this Act.” 

It will thus be seen that an attempt is here being 
40 made to impose liability upon shareholders of sav¬ 
ings banks incorporated elsewhere by the specific 
language of this statute. Assuming that the courts will 
support the power of Congress in this respect, the theory of 
implied assent to the liability by the bank’s coming into the 
District will arise upon a radically different state of facts 
than that presented in this case. The stockholders of the 
bank in other words will be coming into the District of 
Columbia in the face of a definite statutory liabil ty. 

It is not to be presumed that the legislation of jMarch 4, 
1933, is surplusage. Had the effect of the twoj statutes 
quoted by plaintiff in his declaration been to accomplish 
double liability as a matter of substantive law, sucli a double 


liabilitv would have existed under Federal law 


from the 


Year 1913, and no legislation would have been needed on 


March 4, 1933. There is nothing in the Declarati 
dicate that such a right has been asserted at any 


ing that interval, nor is there any adjudicated c-ijsc show 


on to in¬ 
line dur¬ 


ing that such a right has ever been asserted. 
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c. Plaintiff’s contention as to tlic alleged application of 
T. 5, s. 298, negatived by history of Act of March 4, 1933, 
before Congress. 

Anv doubt as to the above conclusions is entirelv re- 
• * 

moved by the official report made upon the Act of March 4, 
1933, when it was reported to the House of Representatives. 
The report is by the Committee on the District of Columbia, 
is known as Report Xo. 859, to accompany II. R. 6402, and 
was submitted: March 22, 1932. A copy is attached hereto. 

Everything in the report points to the conclusion that 
the committee and hence the House of Representatives was 
imposing a stockholders’ double liability (among other new 
liabilities) for the first time. 

41 At the outset of the statement in the Report (p. 3) 
it is said: 


“It is proposed that no further foreign corporation 
should be allowed to do a banking business in the District 
of Columbia; that those corporations now doing a bank¬ 
ing business here should have stricter regulation than is 
now provided and there shout ft he ad fled on the share¬ 
holders where not non' eorered double liability for the far¬ 
ther protection of their depositors. Moreover, the bank¬ 
ing code of the District is by no means complete or clear, 
and the desire is to correct this fault. It is believed that 
this legislation will aid in the regulation of banking in the 
District of Columbia and be for the best interest of the 
banks and the public. The provisions of this bill have been 
recommended by the Comptroller of the Currency for sev¬ 
eral vears.” 

» 

(The italics are supplied). 


In the comments on ss. 4a and b it is said (Ibid., pp. 4-5): 

“ # * * there exists no provision of law at the present 

time placing on shareholders of foreign corporations doing 
a banking business in the District of Columbia or share¬ 
holders of District of Columbia savings banks such double 
liabilitv.” 


The comment on s. 5 that it is a “reenactment of the 
present law” (though it does change the original Code, s. 
747, T. 5, s. 374, in some respects) indicates that the com¬ 
mittee is distinguishing between the preceding new legisla- 
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tion and what is simply affirmative of what had already 
existed. And all that has been said in the above connections 
appears visually in the style in which the new i\et is dis¬ 
played in the Report (pp. 6-8). There, according to the 
Rules of the House of Representatives, the text ofj new mat¬ 
ter is displayed in italics. (P. G). Practically the {entire act 
is so displayed, but what is important for present! purposes 
is that s. 4a and 2 is so displayed in italics. (Ibid., p. 8.) 

Reference in the Report (p. 3) to recommendations of 
the Comptroller indicates that he had for several years 
been seeking legislation imposing double liabilityl 

If any further proof were needed as to the legislative 
interpretation thus made of the Act of March 4L 1933, as 
excluding a double liability on stockholders of 
42 foreign corporations prior thereto, it would be found 
in the Act of February 16, 1934 (Public, N|o. 94, 73d 
Congress, S. 2465) entitled “An Act to amend t ie Act of 
March 4, 1933, relating to the regulation of banking in 
the District of Columbia,' 7 which reads as follows: 

“That subsection (a) of section 4 of the Act entitled 
‘An Act to further regulate banking, banks, tfust com¬ 
panies, and building and loan associations in the District 
of Columbia, and for other purposes’, approved March 4, 
1933, is hereby repealed. 

Sec. 2. The additional liability imposed by subsection 
(b) of section 4 of such Act upon the shareholders of the 
savings banks, savings companies, and banking institutions 
specified in such sub-section (b), shall not applyl with re¬ 
spect to shares in any such savings bank, savings company, 
or banking institution issued after the date of cj 
of this Act. 77 


The outright repeal of s. 4a and the modificatio 


nactment 


i of s. 4b 


of the Act of March 4, 1933, is obviously upon the assump¬ 
tion that the act named is the one, and the only oije, impos¬ 
ing double liabilitv on stockholders. Otherwise there would 

' % # # I 

have been language indicative of an intention jo repeal 
T. 5, s. 298, with the other statutes like s. 64 of T.|12, U. S. 
C. A., which plaintiff contends are by the former made ap¬ 
plicable. 

d. Plaintiff’s contention as to the alleged application of 
T. 5, s. 298 opposed to familiar constitutional principles and 
rules of statutory construction. 
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The language of the Act of March 4, 1933, in making its 
provisions applicable to liabilities arising after its enact¬ 
ment, is in line with constitutional restrictions which bind 
Congress as well as State legislatures. It is to be presumed, 
according to an elementary rule, that neither T. 5, s. 298, 
passed in 190b, nor s. G4 of 12 U. S. C. A., was intended to 
impair the contractual rights of stockholders embodied in 
the incorporation of the bank in 1903. (Deck, p. 3, and Ex¬ 
hibits “A” and “B.”) If those acts were intended to re¬ 
late back to corporations already formed and stock- 
43 holders therein, they would be depriving stock¬ 
holders like defendants of their property without 
due process of law. Such has been the doctrine of a large 
majority of well considered state cases on the subject. 
Carl Ilaberlach v. Tillamook County Bank, — Or —, 293 
Pac. 927 (1930), 72 A. L. R. 1243, and note to latter at p. 
125b, and the only Federal ease on the subject has so 
held. Steacy v. Little Rock & Ft. S. R. Co., (1879, C.C.) 5 
Dill. 348, Fed. pas. Xo. 13,329, cited in said note (p. 1256). 

While the cases, mentioned above deal with State 
statutes as to which the State legislatures are bound by 
Art. 1, S. 10, of the Constitution of the United States, for¬ 
bidding the impairment of contracts by the States, the pro¬ 
hibition against Congress under the 5th Amendment to the 
Constitution of the United States against depriving a cit¬ 
izen of property without due process of law is no less 
compelling. For the fact that the charter of a bank, as 
granted by a State, is a contract creating a property right 
in the stockholders is well established. Piqua Bank v. 
Knoop, lb How. 3b9, 392, 14 L. Ed. 977, 987. And any 
statute making that right less valuable is a deprivation of 
a property right as held by the following cases mentioned 
above. Bank of Miiiden v. Clement, 256 U. S. 12b, 128, 65 L. 
Ed. 857, 859, citing Planters’ Bank v. Sharp, b How. 301, 
327, 12 L. Ed. 447, 458. 

Regardless of the constitutional objection thus made to 
any restrospective effect in T. 5, s. 298, the presumption is, 
according to another element a rv rule, that such construe- 
tion will not be given; for no law will be construed to act 
retrospectivelyi unless its language imperatively requires 
such a construction. Auffmordt v. Rasin, 102 U. S. 620, 
26 L. Ed. 262; 8 U. S. S. C. Dig. (L. Ed.) “Statutes,” s. 
213, p. 5827. 
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In Cameron v. United States, 231 U. S. j 710, 720, 
44 58 L. Ed. 448, 453, in considering the construction 

of a statute regarding immunity from prosecution 
by criminal proceeding, the court, through Mr. Justice Day, 
states: 

“In the absence of a clearly expressed legislative intent 
to the contrary, the court will presume that the law-making 
power is acting for the future, and does not intend to im¬ 
pair obligations incurred or rights relied upon in the past 
conduct of men when other legislation was in force. White 
v'. United States, 191 U. S. 545, 552, 48 L. Ed. 295, 298, 24 
Sup. Ct. Rep. 171.” 

Furthermore any proposed implication that the statutes 
quoted in the declaration are intended to impose double 
liability upon stockholders is negatived by the familiar 
rule of statutory construction requiring statutes imposing 
liabilities to be construed strictly. Such was the rule an- 
nounced in Brunswick Terminal Co. v. National ^>ank, 192 
U. S. 386, 48 L. Ed. 491, where Chief Justice ljuller, in 
denying liability for a stock assessment under a ^tate law 
against defendant bank, says (Ibid., 390; 493): 


4 4 'PI 


This additional liability of a stockholder depends on 
the terms of the statute creating it, and as it is ill deroga¬ 


tion of the common law, the statute cannot be 
beyond the words used.” 


extended 


4. In the absence of a statutory provision, eithej express 
or plainly implied, no such liability can be inferred. 

Extensive search of the authorities has failed to show 
any case sustaining the proposition of law that the sub¬ 
stantive liability under the National Banking Aqt can be 
applied by implication from the mere fact that the corpora¬ 
tion comes into the District of Columbia to do business 
therein. The plaintiff’s averment does not indicate any 
such extreme position. The averment (Deck, p. 4) that 
the “shareholders of the Potomac Savings Bank oi f George- 
town, D. C., became subject to " * * the same liabilities 
and responsibilities as are imposed by law jupon the 
45 holders and owners of shares of the capital! stock of 
national banks” is grounded upon two thjings (1) 
“by reason thereof” (the two statutes quoted) and (2) 
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44 by reason of the conducting of a business of banking in 
the District of Columbia with knowledge thereof” (the two 
statutes). In the view we have urged of the two statutes 
mentioned, one of the two essential bases of plaintiff’s 
averment fails. 

The failure on the part of plaintiff to show the applica¬ 
tion of a Federal statute makes the question entirely one of 
the local law of Virginia, as indicated in Palmer v. Morgan, 
45 App. D. C. 334 (supra), where the court says (p. 340): 

“Since no local statute is applicable, ns in Thomas v. Mat- 
thiesen, 232 l\ S. 221, etc., the law of Delaware, by which 
this corporation was created, governs in measuring and 
enforcing the liability of a stockholder.” 

Conclusion. 

Since by the admission of the declaration there is no Vir¬ 
ginia statute imposing double liability and as shown above 
no Federal statute imposing same, there is therefore no 
statute either State or Federal imposing the same. There 
is hence no double liability. 

Respectfully submitted, 

CHARLES V. I ML AY, 

ROSS H. SNYDER, 
Attorneys for Defendants. 
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Stipulation by Counsel. 
Filed November 17, 1934. 


* 


It is hereby stipulated by and between Angus W. McLean 
and Charles E. Wainwright, attorneys for the plaintiff, and 
Charles V. Imlav and Ross II. Snvder, attorneys for the 
defendants in the above-entitled cause, that the following 
facts shall be taken and admitted as true and with the same 
force and effect as if set forth in the declaration tiled bv 
plaintiff in the above-entitled cause: 

That at all times mentioned herein the stock certificates 
of said bank bore on the face thereof the legend “Full paid 
and non-assessable,” as is shown by a copy of said stock 
certificates attached to and made a part of this stipulation. 

That in pursuance of his legal duties the Comptroller of 
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the Currency caused regular examinations to bc^ made of 
said bank twice yearly by national bank examiners, at which 
times the stock books and records of the bank were avail¬ 
able to said bank examiners and they knew of should have 
had notice of the existence of said legend on s^jid certifi¬ 
cates. 

ANGUS W. McLEAN, 

CHARLES E. WAINWRIGHT, 

Attorneys for Plaintiff. 
CHARLES V. IMLAY, 

ROSS II. SNYDER, j 

Attorneys for Defendants. 


47 Supplemental Points and Authorities in S 
Defendants’ Demurrer to Plaintiff’s Decla\ 

Filed January 2, 1935. 


\ipport of 
ation. 


* 


Since the tiling of defendants’ points and authorities in 
support of their demurrer, there has been tiled a stipulation 
bv counsel agreeing that the following facts shall be taken 
and admitted as true and with the same force and effect 
as if set forth in the declaration, namely: j 

“That at all times mentioned herein the stock certificates 
of said bank bore on the fact thereof the legend “Full paid 
and 11011 -assessable \ as is shown by a copy of said stock 
certificates attached to and made a part of this stipulation. 

“That in pursuance 1 of his legal duties the Comptroller of 
the Currency caused regular examinations to be made of 
said bank twice yearly by national bank examiners, at which 
times the stock books and records of the bank were avail¬ 
able to said bank examiners and they knew or should have 
had notice of the existence of said legend on saj< 
cates.” 


d certifi- 


utive in- 
corpora- 


The above constitutes, it is submitted, an exec 
terpretation of the non-assessability of stock in the 
tion within the meaning of numerous authorities in the 
Supreme Court of the United States and elsewhere. 

In the case of The Hastings and Dakota R. If. Co. v. 
Whitney, 132 U. S. 357, 33 L. Ed. 363, in construing a 
statute in a Land Office case, the court quotes, frcjmi U. S. 
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v. Moore 
follows: 


(pp. 366, 367), 95 U. S. 7G0, 24 L. Ed. 58S, as 


“The construction given to a statute by those 
48 charged with the dutv of executing it is alwavs en- 
titled to the most respectful consideration and ought 
not to be overruled without cogent reasons. * * * The 

officers concerned are usually able men, masters of the sub¬ 
ject. Xot unfrequently they are the draftsmen of the laws 
they are afterwards called upon to interpret.” 


In the points and authorities filed by defendants on 
pages 9 and 10, the interest of the Comptroller of the Cur¬ 
rency in the interpretation of the statutes in question in 
this case are set forth; and in subsequent pages (13 to 15) 
it is shown how the statutes upon which plaintiff relies are 
influenced by subsequent legislation. The principle of ex¬ 
ecutive interpretation therefore becomes the same as in 
the case from which the above quotation is made. 

In the case of V. S. v. Harrison Johnston, 124 U. S. 236, 
31 L. Ed. 389, in the settlement of special agent’s account 
with the Treasury Department, in dealing with cotton, etc. 
(abandoned and captured property after civil war), the 
Treasury had settled with the agent in accordance with the 
practice and regulations then in force, the Court said (pp. 
253, 396): 

“* * * The case comes fairlv within the rule often an- 

i 

nouneed by the Court, that the contemporaneous construc¬ 
tion of a statute by those charged with its execution, espe¬ 
cially when it lias long prevailed, is entitled to great weight, 
and should not be disregarded or overturned except for 
cogent reasons, and unless it be clear that such construction 


is erroneous, 


yy 


The Court cities several former decisions, among them 
IT. S. v. Moore, supra. 

The general principle of the binding force of executive 
interpretation is stated in 25 R. C. L., page 1043, with the 


citation of numerous cases. Numerous other cases to the 
same effect in the Supreme Court of the United States are 
cite! in U. S. S. C. Digest, Volume 8, page 308. 

In other words, the officers of the Government 
49 permitted for many years the legend “Xon-assess- 
able” to be printed on the certificates of stock. This 
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HENRY W. OFFUTT AND GEORGE W. OFFUTT 


L’liile not 


constituted an executive interpretation which, \\ 
controlling, is of very great persuasive effect. 

R espect ful 1 v submitted, 

CHARLES V. IMLAiY, 
ROSS If. SNYDER, j 
Attorneys for Defendants. 
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Supreme Court of the District Columbia. 


Wednesday, January 30, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 


i 

Upon consideration of the demurrer filed liereih, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby, sustained; whereupon the plaintiff elects 
to stand on his declaration herein, and it so appearing 
judgment is accordingly ordered. 

Wherefore, it is considered that plaintiff take | nothing 
by this action; that defendants go hence without day, be 
for nothing held and recover of plaintiff their cosjs of de¬ 
fense to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this District. 


51 Assignment of Errors. 

Filed February 4, 1935. 


The plaintiff, Norman R. Hamilton, Receiver! of the 
Potomac Savings Bank of Georgetown, D. C., by his at- 
tornevs, assigns error bv the Court in the above-entitled 
cause, as follows: 

1. In sustaining the defendants’ demurrer to plaintiff’s 
declaration by its order dated January 30, 1935. 

2. In sustaining defendants’ demurrer to plaintiff’s 

in said 
id sev- 


declaration for one or more of the several grounds 
demurrer assigned, the following by the court of si 
eral grounds being made a part of this assignment as if 
specifically herein set forth. 
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NORMAN R. HAMILTON VS. 


o 

O. 


In holding that defendant stockholders are not snb- 
ject to double assessment liability as such, under the pro¬ 
visions of the laws of the United States pertaining to na¬ 
tional banks. 

4. In holding that defendant stockholders are not sub- 
ject to double assessment liability as such, under the pro¬ 
visions of the Code of the District of Columbia pertaining 
to state banking corporations doing business in said Dis- 
t rich 


5. And for other reasons apparent of record. 

ANGUS AY. McLEAN, 

CHARLES E. AY A IN WRIGHT, 

Attorneys for Plaint iff. 


Service of copy of foregoing assignment of errors is 
herebv acknowledged this 1st dav of February, A. D. 1935. 

CHARLES AU IAILAY, 

ROSS H. SNYDER, 

Attorneys for Defendants. 



Designation of Record. 

Filed February 4, 1935. 

♦ * * * * * 


Conies now Norman R. Hamilton, Receiver of the Po¬ 
tomac Savings Bank of Georgetown, D. C., the appellant 
in the above-entitled cause, and designates the parts of 
record which he desires to have included in the transcript, 
and requests the Clerk of the Court to include the follow¬ 
ing in said transcript of record: 

1. Declaration (with attached exhibits). 

2. Stipulation of counsel filed November 17, 1934. 

3. Defendants’ demurrer. 

4. Order sustaining demurrer, plaintiff’s election to 
stand on declaration, judgment for defendant-, appeal by 
plaintiff. 

5. Assignment of errors. 

6. This designation. 

ANGUS AY. McLEAN, 

I CHARLES E. AA" AIN WRIGIIT, 

Attorneys for Plaint iff. 
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Service of copy of foregoing designation of Record is 
hereby acknowledged this 1st dav of February, A| D. 1935. 

CHARLES V. IMLiY, 

ROSS H. SNYDER, j 
Attorneys for Defendants. 
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Counter Designation of Record. 
Filed February 11, 1935. 


The appellees designate as parts of the record dn appeal 
in this case, in addition to those matters designated by the 
appellant, the following: 

1. The pen memorandum written by Mr. Justice O’Don- 
ogliue on the demurrer of defendants to plaintiff’s declara¬ 
tion. 

2. Defendants’ points and authorities in support of de¬ 
fendants’ demurrer to plaintiff’s declaration. 

3. Supplemental points and authorities in support of 
defendants’ demurrer to plaintiff’s declaration. 

4. This counter designation of record. 

CHARLES V. 1MLAV, 

ROSS II. SNYDER, j 
Attorneys for Defendants . 

I 

i 

Service of copy of foregoing counter designation of rec¬ 
ord is hereby acknowledged this 11th day of February, A. 
D., 1935. 

ANGUS W, McLEAN, 

CHAS. E. WAIN WRIGHT, 

Attorneys for Plaint iff. 

.1 

54 Supreme Court of the District of Columbian 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme (fcourt of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 53, both inclusive, to a true 
and correct transcript of the record, according ti> direc¬ 
tions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 84473 at Law, wherein 
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NORMAN R. HAMILTON VS. 


Norman R. Hamilton, Receiver of Potomac Savings Bank 
of Georgetown, D. C., is plaintiff and Henry W. Offutt and 
George W. Offutt, Trustees of the estate of George W. 
Offutt, deceased, are defendants, as the same remains upon 
the tiles and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this Sth day of March, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

. Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6436. Norman R. Hamilton, Receiver of Po¬ 
tomac Savings Bank of Georgetown, D. C., Appellant, vs. 
Henry W. Offutt and George W. Offutt, Trustees of the 
Estate of George W. Offutt, Deceased. United States 
Court of Appeals for the District of Columbia. Filed 
Mar. 14, 1935. Henry W. Hodges, Clerk. 
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Norman R. Hamilton, Receiver of the Potomac Sav¬ 
ings Bank of Georgetown, District of Columbia, 
Appellant, 
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Henry W. Offutt and George W. Offutt, Trustees 
of the Estate of George W. Offutt, Deceased, 
Appellees. 
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Charles E. Wainwright, 
Attorneys for Appellant. 
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SUBJECT INDEX 


Statement of Case . 


• • ; • £ 7 > . 

If a Liability Exists,^ the Part of the Stcjck- 
holder to Pay the Assessment, all Questions! as 
to the right of the Comptroller to Levy and 
Collect the Assessment Through the Recever, 
and the Procedure Whereby the Assessment 
Shall be Collected are Settled in this Jurisdic¬ 
tion .j.. . 

A Liability Exists on the Part of the Stdck- 


PAGE 
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holder of the Potomac Savings Bank 
Georgetown to Pav the Assessment. 


of 


(a) The National Bank Act is Explicit as' to 
the “Reasons” for which the Comptroller 
May Appoint a Receiver. 


(b) 


The National Bank Act is Explicit as to 
the “Manner” in which a Stockholder’s 
Liability mav be Enforced, and an Assess- 
ment Collected, in the District of Columbia 8 


(c) The National Bank Act is Explicit as to the 
“Extent” to which the Stockholder’s Lia¬ 
bility may be Enforced and Collected j in 
the District of Columbia. 


The Admitted Fact that the Statutes of Vir¬ 
ginia do not Create a Liability on Shareholders 
Does Not Determine the Question of Share¬ 
holders ’ Liability.|.. 


8 


12 


l 
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Congress Intended that Creditors of all Banks 
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Provide for Individual Liability of Sharehold- 
ers, for the Purpose of Doing Business in a 
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Imposed, Individual Liability Imposed on 
Shareholders in the Latter Jurisdiction Can 
Not be Avoided. 28 

(a) The Supreme Court of the United States 

Has Sustained the Individual Liability of 
Stockholders Under Circumstances Identi¬ 
cal with Those in the Instant Case. 28 

(b) The District of Columbia has the Status 

of a State in so far as the Powers of For¬ 
eign Corporations and the Liability of 
Their Stockholders are Concerned .. 31 

(c) The Laws of the District of Columbia 

Create Double Liabilitv on Stockholders 
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IN THE 


Untteb States (Court nf Appeals 
for tlj? iistnri of (Columbia 

JANUARY TERM, 1935 


No. 6436 


Norman R. Hamilton, Receiver of the Potomac Sav¬ 
ings Bank of Georgetown, District of Columbia, 
Appellant, 

vs. 


Henry W. Offutt and George W. Offutt, Trustees 
of the Estate of George W. Offutt, Deceased, 
Appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

The Potomac Savings Bank of Georgetown Was in¬ 
corporated under the laws of the State of Virginia in 
1903 (R. pp. 7 to 11). Its charter and by-laws (R. pp. 
8 and 12) provided that said banking corporation was 
incorporated for the sole purpose of conducting a 
banking business in the City of Washington, district 
of Columbia, and no provision was made therein for 
conducting its banking business elsewhere. After its 
incorporation a banking house was established in 
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Washington and the bank continuously thereafter did 
business here, and nowhere else. The liabilities, con¬ 
tracts, debts and engagements of the bank were all 
incurred here; the most of its stockholders and credi¬ 
tors reside here; and practically all of its assets are 
located here in the District of Columbia. 

After the President’s Proclamation of March 6, 
1933, the bank was not licensed to open and never 
thereafter conducted a banking business. On March 
14, 1933, a Conservator was appointed, who had 
charge of the bank’s affairs until January 18, 1934, 
when appellant was appointed by the Comptroller of 
the Currency as its Receiver, and appellant since has 
been in charge of its affairs. 

At suspension appellees were the holders and record 
owners, as trustees, of 2044 shares of the capital stock 
of the bank of a par value of $20.00 per share. On 
July 5, 1934, the Comptroller of the Currency, having 
officially found the bank to be insolvent and unable to 
meet its liabilities, levied a 100% assessment on all 
stockholders, including appellees. This action is 
brought by the Receiver to collect the assessment 
levied on the stock owned and held by appellees at 
suspension. 

It should be stated that the stockholders are sixty- 
eight (68) in number, practically none of whom have 
paid their assessment, the total amount of which is 
$140,000.00; so that this case is considered by all 
parties as a test case. The bank has been closed 
twenty-four (24) months and a dividend of only 50% 
has been paid through the medium of the Hamilton 
National Bank sale, which demonstrates in a practical 
way the need of the full amount of the assessment to 
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ASSIGNMENT OF ERRORS 

The errors assigned and relied on by appel ant (R. 
pp. 41-42) are as follows: 

1. In sustaining the defendants’ demurrer to 

plaintiff’s declaration by its order datpd Jan¬ 
uary 30, 1935. | 

2. In sustaining defendants’ demurrer t^> plain¬ 
tiff’s declaration for one or more of fhe sev¬ 
eral grounds in said demurrer assigned, the 
following by the court of said several grounds 
being made a part of this assignment as if 
specifically herein set forth. 

3. In holding that defendant stockholders are not 
subject to double assessment liability gs such, 
under the provisions of the laws of the United 
States pertaining to national banks. 

4. In holding that defendant stockholders iare not 
subject to double assessment liability ^s such, 
under the provisions of the Code of the district 
of Columbia pertaining to state banking cor¬ 
porations doing business in said District. 

The proposition presented by the above assignment 
of errors is as follows: 

1. The defendant stockholders are subject to 
double assessment liability under the provi¬ 
sions of the laws of the United States pertain¬ 
ing to national banks and under the district 
of Columbia Code, even though the laws of 
the state of Virginia do not create a liability 
on stockholders in state banking corporations. 





aid in paying the creditors the amounts their 
claims in full. 

i 

■ 

If a Liability Exists on the Part of the Stockholders 
to Pay the Assessment, all Questions as to the 
Right of the Comptroller to Levy and Collect the 
Assessment through the Receiver, and the Pro¬ 
cedure Whereby the Assessment Shall be Collected, 
are Settled in this Jurisdiction. 

Title 5, Section 298 of the District of Columbia Code 
(1929) has been construed in Washington fjoan & 
Trust Company v. Allman, Receiver, 70 Fed. (Sd) 282, 
and in liar per v. Moran, Receiver, 63 W. L. R. —, 
which cases hold that the Comptroller has tljie right 
to levy the assessment, and to collect it through his 
Receiver; and that the procedure outlined in tfhe Fed¬ 
eral statutes for collecting the assessment is binding 
upon the stockholders. Therefore, if a liability to pay 
the assessment exists on the part of the stockholder, 
it can be collected in this action. It is the contention 
of appellant that a substantive liability to pay the as¬ 
sessment does exist. 

A Liability Exists on the Part of the Stockholders of 
the Potomac Savings Bank of Georgetown to Pay 
the Assessment. 

Title 5, Section 298 of the District of Columbia 
Code (1929) provides in part as follows: 

“And the Comptroller shall have power, when 
in his opinion it is necessary, to take possession 
of any such bank or company, for the reasons and 
in the manner and to the same extent as are pro¬ 
vided in the laws of the United States yrith re¬ 
spect to national banks ...” (Italics ouifs.) 
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It is the position of appellant that the stockholders 
of the Potomac Savings Bank of Georgetown, includ¬ 
ing appellees, are liable for the assessment levied by 
the Comptroller of the Currency by the plain wording 
of the Code and adopted provisions of federal law, 
regardless of Virginia law. 

(a) The National Bank Act is explicit as to the 
“reasons” for which the Comptroller may 
appoint a Receiver. 

Section 298, Title 5 of the Code gives the Comptrol¬ 
ler the power to take possession of banks organized 
under state l^w and doing business in the District of 
Columbia “for the reasons” that he is authorized by 
the National Bank Act to take possession of national 
banks. Among these reasons are: Where the bank 
has been found by the Comptroller of the Currency to 
be insolvent; where the bank has discontinued busi¬ 
ness for a period of sixty days and has not gone into 
liquidation (Act April 23, 1930); where it fails to re¬ 
deem its circulating notes (Sec. 5226 R. S.); where the 
capital stock has not been fully paid (Sec. 5151 R. S.); 
where it fails to dispose of its own stock (Sec. 5201 
R. S.); where it fails to make good an impairment in 
its capital stock (Sec. 5203 R. S.); for false certifica¬ 
tion of checks (Sec. 5208 R. S.); for non-maintenance 
of reserve (Sec. 5191 R. S.); for failure to pay judg¬ 
ment or upon dissolution and forfeiture of franchise 
(Act June 30, 1876). It is not subject to controversy 
that the Comptroller could place a state banking cor¬ 
poration, doing business here, in the hands of a Re¬ 
ceiver for any of the reasons above mentioned, be¬ 
cause the words “as are provided in the laws of the 
United States” prescribe the measure of the Comp- 
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troller’s authority and power to take possession of 
the bank and appoint a Receiver. As will jbe herein¬ 
after demonstrated, the taking possession mentioned 
in the statute includes the collection of all d^bts, dues 
and claims, the compounding of doubtful &ebts, the 
selling of all real and personal property,j and the 
enforcement of the individual liability of shareholders, 
if necessary to pay the debts of the bank. | 

As was said by the Supreme Court in Richmond v. 
Irons, 121 U. S. 27 at page 50: j 

I 

4 ‘It thus appears that the enforcement of this 
liability is a part of the liquidation of t\ie affairs 
of the bank; at least, so closely connected with it 
as to constitute but one continuous transaction.” 
. . . 11 The two subjects of applying the assets of 
the bank and enforcing the liability of me stock¬ 
holders, however otherwise distinct, are by the 
statute made connected parts of the whtyle series 
of transactions which constitute the liquidation of 
the affairs of the bank. ,y (Italics ours.) 

i 

i 

The purpose of referring to the above statutes is to 
show that the Comptroller’s authority to appoint a 
Receiver is gathered piecemeal from many (statutes. 
The National Bank Act, although spoken of as one 
instrument or Code, is composed of many apd differ¬ 
ent statutes, enacted by Congress at different times 
and under divers conditions and circumstances. And 

i 

yet all of these laws, whenever and under ^hat cir¬ 
cumstances enacted, compose the National Bank Act, 
which is spoken of by the Supreme Courtj of the 
United States as a “separate code by itself.’j’ 

“Everything essential to the formation of the 
banks, the issue, security and redemption of their 
notes, the winding up of the institutions, and the 
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distribution of their effects, are fully provided 
for , as in a separate code by itself . . Cook 
County National Bank v. Johnson, 107 U. S. 445 
at page 448. 

The Act of June 30, 1876, provides for the appoint¬ 
ment of a Receiver for insolvency “ whenever the 
Comptroller shall become satisfied of the insolvency 
of a national banking association . . Under this 
statute the Comptroller may appoint a Receiver 4 ‘who 
shall proceed to close up such association, and enforce 
the personal liability of the shareholders” as provi¬ 
ded in Section 5234 R. S. The Receiver of the Poto¬ 
mac Savings Bank of Georgetown was appointed by 
reason of insolvency of the bank officially determined, 
and by statutory inference, under this Section. 

It will be noticed that both the “closing up” of the 
bank, and the enforcement of “the personal liability 
of the shareholders” are mandatory. The word 
“shall” is a part of the verb in each case, and is man¬ 
datory. The i Act of June 30, 1876, does not in itself 
provide how the Receiver shall “close up” the affairs 
of the bank, or “enforce the personal liability of the 
shareholdersJ’ He is merelv commanded to do so 
when the Comptroller has found it necessary to ap¬ 
point, and has appointed, the Receiver. Here again 
another statute is incorporated by reference and 
adopted; viz,! a portion of Section 5234 U. S. R. S. 
This Section provides (Sec. 192, Title 12 U. S. C. A.) 
that the Receiver “may enforce the individual liability 
of the stockholders” if necessary to pay the debts of 
the insolvent bank. If it be ascertained by the Comp¬ 
troller that the enforcement of shareholders’ liability 
is necessary to pay the debts of the bank, then the 
duty to enforce the assessment is created by the Act 
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of June 30, 1876, and, as hereinbefore mentioned, this 
duty to collect the assessment is mandatory, j 
The fact that the word “may” is used in Sec. 5234 
U. S. R. S. has no significance. The duty to [collect is 
made mandatory by the Act of June 30, 187(j>. But if 
it were not, the word would be given a mandatory con¬ 
struction under the familiar rule that the word “may” 
will be construed as the equivalent of “must” or 
“shall” when applied to the duties of a baijik super¬ 
vising official. See: Fidelity and Casualty Company 
v. Briglitman (8 C. C. A.) 53 Fed. (2d) 161-1(57, where 
the court said: 


or indi-' 
[language 
in fact 


“Where power is given to public officers in the 
language of the act before us, or in equivalent 
language, whenever the public interest 
vidual rights calls for its exercise, the 
used, although permissive in form, is 
peremptory.’ ’ j 

But the Act of June 30, 1876, and Section 5234 
U. S. R. S. only create the right of the Comptroller to 
appoint a Receiver, and also the duty of the Receiver, 
when appointed, to collect the assessment. Thus, it is 
clear by statutory context or construction t^hat once 
the Comptroller has determined the existence of in¬ 
solvency and the necessity for the assessment, that 
determination is binding on the stockholders (Ken¬ 
nedy v. Gibson, 8 Wall. 498; Roth v. Baldwin, Re¬ 
ceiver, 63 W. L. R. 40), and the duty of the Receiver 
to enforce it is mandatory by the wording of the Act 
of June 30, 1876, (Sec. 191, Title 12 U. S. C. A.). 

The above discussion illustrates that it was the in¬ 
tention of Congress to prescribe the circumstances 
under which the Receiver might be appointed, and, 
when appointed, to prescribe a mandatory duty to 
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collect the assessment, which is a statutory trust fund 
created for the sole benefit of creditors ( Roth v. Bald¬ 
win, supra) if necessary to pay the debts of the bank. 
All of these circumstances are not set forth in one 
statute, but in many, enacted at different times and 
under different circumstances. They do not create the 
liability. Here again we are required to resort to 
Section 5151 U. S. R. S. (Sec. 64, Title 12 U. S. C. A.) 
which prescribes the double liability of shareholders, 
and has prescribed such liability since 1864. 

It is our position that all of these sections should 
be read together in order to determine the true legis¬ 
lative intent of Congress; and that once determined, 
that intent will control. See: Heiden v. Cremin, 66 
Fed. (2d) 943. 

(b) The National Bayik Act is explicit as to the 
“manner” in which a stockholder’s liability 
may he enforced, and an assessment collected, 
in the District of Columbia. 

The word (i manner” has reference to procedure. 
As hereinbefore noted all questions of the procedure 
whereby the stockholders’ liability is enforced are set¬ 
tled by the cases of Washington Loan and Trust Com¬ 
pany v. Allman, Receiver, supra, and Harper v. 
Moran, Receiver, supra, and this seems to be con¬ 
ceded by appellees. 

(c) The National Bank Act is explicit as to the 
“extent” to which the stockholders’ liability 
may be enforced and collected in the District 
of Columbia. 

The Code provides that the Comptroller shall have 
power to take possession of any such bank “to the 
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same extent” as is provided by the laws of the United 
States with respect to national banks. The words 
“to take possession” as used in the Codd Section 
refer to the Comptroller’s right to appoint a Re¬ 
ceiver, and this right is conceded. It is equally clear 
that such taking possession includes the collection of 
all debts, dues and claims of the bank, the sealing and 
compounding of all bad or doubtful debts, tlie selling 
of all real and personal property, and the enforce¬ 
ment of the individual liability of shareholders if 
necessary to pay the debts of the bank. As was said 
by the Supreme Court in Richmond v. Iron$, supra: 

i 

“It thus appears that the enforcement of this 
liability is a part of the liquidation of thle affairs 
of the bank; at least, so closely connecteji with it 
as to constitute but one continuous transaction.” 
. . . “The two subjects of applying the assets of 
the bayik and enforcing the liability of the stock¬ 
holders, however otherwise distinct, ar§ by the 
statute made connected parts of the wlidle series 
of transactions which constitute the liquidation of 
the affairs of the bank.” (Italics ours.) 

i 

If, as counsel for appellees contend, the words “to 
the same extent,” when viewed in the light the 
powers given to the Comptroller over state banks 
doing business in the District of Columbia, create no 
substantive liability and only make “applicable the 
machinery of the Federal statutes enacted with refer¬ 
ence to national banks” (R. p. 27), then the wprds are 
superfluous, and apply only to the procedure jwhereby 
the remedy is to be enforced, and to the powers of 
visitation given to the Comptroller. But the Code 
uses the words “in the manner” and this refers only 
to procedure; and the powers of visitation over these 


10 


state banks are given by Section 299 of Title 5 of the 
Code. Hence, the words “to the same extent” are not 
mere repetition, are not superfluous, and can not be 
so lightly disregarded. 

If the Code (Sec. 298, Title 5), when construed with 
the adopted sections of the National Bank Act, 
prescribes beyond peradventure or argument the 
“reasons” for and “manner” of liquidating these 
state banks, as is conceded, then it must have been the 
intention of Congress to prescribe the “extent” to 
which they shall be liquidated. If it be conceded that 
Section 298, Title 5 of the Code, and adopted sections 
of the National Bank Act, prescribe clearly and 
definitely the “reasons” and “manner” of liquidat¬ 
ing these state banks, and make those “reasons” and 
that “manner” the same as apply to national banks, 
then by force of logic Section 298, Title 5 of the 
Code must prescribe the “extent” to which the 
Comptroller may use and direct the power given him. 
As has been demonstrated, the power given the Comp¬ 
troller is to appoint a Receiver when he deems that 
course necessary in the exercise of his discretion; 
and when such Receiver is appointed, his duty to 
enforce the stockholders’ double liabilitv is man- 

•r 

datory, if necessary to pay the debts of the bank, by 
the mandatory wording of the Act of June 30, 1876 
(Sec. 191, Title 12 U. S. C. A.) 

Thus, we arrive at the inescapable conclusion that 
the words “tq the same extent” are the equivalent of 
“coextensive with” or “to the full extent” as stated 
by this Court in Harper v. Moran , supra, and that 
Congress intended that the duties and liabilities of 
these stockholders to creditors should be the same as 
the duties and liabilities imposed upon stockholders 
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of national banks by Section 5151 U. S. jR. S. If 
Congress intended, as counsel contend, that a duty 
to pay the assessment exists only in the event a lia¬ 
bility is created by the laws of the state of incor- 
poration, then such limitation should have been ex¬ 
pressed. But it was not so expressed, find such 
alleged exemption from the limitation of liability 
should not be created by implication. It is not a 
question of creating a liability by implication, because 
the words “to the sayne extent” clearly 4dopt the 
provisions of the National Bank Act creating such a 
liability. It is rather a question of not creating by 
implication an exemption from or limitation of double 
liability if the statutes, read together, create a lia¬ 
bility on stockholders of state banks doing! business 
here, equal in extent to that imposed on stockholders 
in national banks. 

The sole purpose of liquidating the insolvent bank 
is to terminate the trust speedily and advantageously 
(Gockstetter v. Williams, 9 Fed. (2) 354 ^Liberty 
Bank v. McIntosh, 16 Fed. (2) 906; Hulse v. 
Ar get singer, 18 Fed. (2) 944) so as to realize the 
greatest amount from its assets, including tjhe statu¬ 
tory trust fund of stockholders’ liability, to repay 
first the depositors and other creditors in full, and 
then, as far as possible, to repay the investment of 
the stockholders. Surely it was the intent of Con¬ 
gress that all hanks, he they trust companies, com- 
ynercial hanks or savings hanks, he they national 
hanks or savings hanks and trust companies orga¬ 
nized here or state hanks doing business here hy per¬ 
mission, should he on a parity so far as liquidation 
and, so far as the liabilities imposed on them for the 
protection of their creditors, are concerned. 
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As above stated, the Act of June 30, 1876, makes it 
mandatory on the Receiver to collect the assessment. 
Typical of the. National Bank Act, this statute neither 
creates the liabilitv, nor the method of its enforce- 
ment, but adopts Section 5234 U. S. R. S. in so far 
as applicable. Section 5234 II. S. R. S. does not 
create the liabilitv, but this is left to still another 

7 

section; viz, Section 5151 IT. S. R. S. as amended. 
This last section creates the liability of stockholders, 
and yet the provisions of several statutes, all of dif¬ 
ferent dates ^nd enacted under different circum¬ 
stances, must be considered and they together create 
the Receiver’s right to collect the assessment. 

It must bo conceded that the purpose of Section 
298, Title 5 of the Code was to put state banks doing 
a banking business in the District of Columbia, on 
the same footing with national banks, trust companies 
and savings banks, and other businesses of a fidu¬ 
ciary nature conducted here. It is unthinkable that 
Congress intended that the creditors of the Potomac 
Pavings Bank alone should be without the security 
and protection accorded to creditors of all other banks 
and trust companies in the District of Columbia , or 
that the subject bank should enjoy the special im¬ 
munity contended for by counsel for appellees. 

The Admitted Fact that the Statutes of Virginia Do 
Not Create a Liability on Shareholders Does Not 
Determine the Question of Shareholders’ Liability. 

It is admitted that the laws of the state of Vir¬ 
ginia do not create a liability on shareholders in state 
banking corporations. But this admission assumes a 
state banking corporation organized for the express 
purpose of doipg and thereafter actually doing and 
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conducting a banking business in the state of Vir¬ 
ginia. Admittedly the subject bank never conducted 
a banking business in Virginia. 

Its charter expressly provided that “The purpose 
for which it is formed is to conduct a savings hank in 
the City of Washington * * (R. p. 8). Its by¬ 

laws expressly provided that, “The purpose fyr which 
this corporation is formed is to conduct a savings 
hank, and to do a general hanking business in the 
District of Columbia.” (R. p. 12). The demurrer 
admits the allegation of the declaration that (R. p. 3) 
“no other hanking house was established or main- 
tained , and no other hanking business was conducted 
by said corporation within or outside of the District 
of Columbia * * As a matter of fact, ‘the cor¬ 
poration was not authorized to do business in Vir¬ 
ginia under the familiar rule that the right of a cor¬ 
poration to do business is confined to the powers con¬ 
ferred by its charter. 

Therefore, by personal contract and by legal im¬ 
plication, the shareholders of the Potomac pavings 
Bank contemplated and intended that the banking 
corporation which was the subject of their contract 
and their investment, should do business in the Dis¬ 
trict of Columbia, and nowhere else. Hence, by force 
of their contract with the corporation, these share¬ 
holders entirely abandoned all protection arising from 
the fact that the laws of Virginia created no liability 
on stockholders in state banking corporations, and 
their contract, their intent to be bound, their legal 
obligation, their measure of and confidence ib their 
investment, are to be judged solely by the law^ of the 
District of Columbia, as they then existed or hs they 
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might thereafter be changed. As was said in Pirniey 
v. Nelson, 183 U. S. 144 at pages 148 and 150: 

“That is the place of contract, and, generally, 
the law of the place where a contract is made 
governs its nature, interpretation and obligation. 
While this is so, it is also true that parties, in 
making a contract, may have in view some other 
law than that of the place, and when that is so 
that other law will control * * * But as comity 
permits a corporation to enter another state and 
do business therein, it is competent for the 
stockholders in making their charter to contract 
with reference to the laws of a state in which 
they propose the corporation shall do business 
* * * All that we here hold is that when a cor¬ 
poration is formed in one state, and by the ex¬ 
press terms of its charter, it is created for doing 
business in another state, and business is done 
in that state, it must be assumed that the charter 
contract was made with reference to its laws; 
and the liabilities which those laws impose will 
attend the transaction of such business.” (Italics 
ours) 

And in Thomas v. Matthiessen, 232 U. S. 221 at 
page 235: 

“He knew that California had laws and he took 
his risk of what they might be, when, as we must 
hold, he gave his assent to doing business there. ’ ’ 

And in Lyons v. Bank of Discount , 154 Fed. 391- 
394-396: 


“But it does assume to say that if a banking 
corporation organized under the laws of a state 
sees fit to come into the District of Columbia, 
and there do business, it must conform to the 
laws of such District, and that in case it does 
not, and becomes insolvent, the Comptroller may 
so declare, and appoint a receiver of all its assets, 
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wherever situate, and apply such asjsets accord¬ 
ing to the provisions of the laws of j the United 
States to the satisfaction of the claims of all 
its creditors * * *.” j 

“Congress intended that when a banking cor¬ 
poration goes into the District of Columbia and 
establishes a banking house there, ai}d proceeds 
to do business, that, in case of its insolvency, it 
may be so declared by the Comptroller of the 
Currency, who may thereupon appoint| a receiver, 
who shall take possession of all its property and 
assets * * j 

“7 think that, when a hanking corporation goes 
into the District of Columbia and establishes an 
office or a banking house, it submits itself to, and 
becomes subject to, the provisions of this act of 
Congress of the United States, and I that Con¬ 
gress, under the Constitution, had full! authority 
to enact the law. It does not assum^ to inter¬ 
fere with the state of incorporation o|r its laws 

* * # 77 

“A corporation has no implied authority to 
do any act in a foreign state which is not per¬ 
mitted by the laws of the latter to individuals 
generally. The law of comity merely enables a 
body of corporators chartered by one state to 
act in a corporate capacity in another dtate, sub¬ 
ject to all the laws and regulations of the lat¬ 
ter.” Morawetz on Private Corporations (2nd 
Ed.) page 923. 

“When the bank obtained a charter of incor¬ 
poration in Arizona for the express purpose of 
doing business exclusively in the District of 
Columbia, it contracted with referenc^ to the 
laws of the District, and this is true, a^ well, as 
to the contracts of the stockholders between them¬ 
selves.” Harper v. Moran, Receiver, supra. 

By purchasing stock in a corporation organized 
solely for the purpose of doing business in ^he Dis- 
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wherever situate, and apply such assets accord¬ 
ing to the provisions of the laws of th^ United 
States to the satisfaction of the clainjLS of all 
its creditors * * 

4 ‘Congress intended that when a banking cor¬ 
poration goes into the District of Coluihbia and 
establishes a banking house there, and proceeds 
to do business, that, in case of its insolvency, it 
may be so declared by the Comptroller of the 
Currency, who may thereupon appoint a receiver, 
who shall take possession of all its property and 
assets * * V’ 

“/ tliinh that, when a hanking corporation goes 
into the District of Columbia and establishes an 
office or a banking house, it submits itself to, and 
becomes subject to, the provisions of this act of 
Congress of the United States, and tlfat Con¬ 
gress, under the Constitution, had full authority 
to enact the law. It does not assume to inter¬ 
fere with the state of incorporation or its laws 
• * * >> 

“A corporation has no implied authority to 
do any act in a foreign state which is not per¬ 
mitted by the laws of the latter to individuals 
generally. The law of comity merely enables a 
body of corporators chartered by one state to 
act in a corporate capacity in another stfite, sub¬ 
ject to all the laws and regulations of j the lat¬ 
ter.” Morawetz on Private Corporations (2nd 
Ed.) page 923. 

“When the bank obtained a charter <^f incor¬ 
poration in Arizona for the express purpose of 
doing business exclusively in the District of 
Columbia, it contracted with reference!, to the 
laws of the District, and this is true, as well, as 
to the contracts of the stockholders between them¬ 
selves.” Harper v. Moran, Receiver, su^ra. 

I 

! \ 

By purchasing stock in a corporation organized 

solely for the purpose of doing business in the Dis- 
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trict of Columbia, intending to do no business in the 
state of incorporation and unauthorized by its char¬ 
ter to do any business there, the shareholders must 
bo presumed to have known that stockholders in bank¬ 
ing institutions are subject to a double liability. 
They knew that stockholders in national banking 
associations doing business here are subject to double 
liability, (Sec. 5151 U. S. R. S.). They knew that 
stockholders in trust companies doing business here 
are subject to double liability (Title 5, Section 361, 
D. C. Code 1929). They knew that all stockholders of 
any safe deposit company, any trust company, any 
surety or guaranty company, any loan company, any 
mortgage business company, any security company, 
any indemnity, company, or any title insurance com¬ 
pany, are subject to double liability, (Secs. 341-352, 
361, Title 5, D. C. Code, 1929). In short, they knew 
that stockholders in all businesses of a fiduciary and 
public character doing business here are subject to 
double liability. 

From the above it is also quite apparent that Con¬ 
gress intended that shareholders in banks and trust 
companies, and all companies of a fiduciary and pub¬ 
lic nature doing business in the District of Colum¬ 
bia, should be subject to a double liability; and by 
their contract of purchase the stockholders of the 
Potomac Savings Bank are presumed to have known 
of, and to have assented to such liability in case the 
bank should become insolvent. 

Much is said by appellees about the source of stock¬ 
holders’ liability being the law of Virginia, the state 
of corporate creation, and counsel conjecture whether 
a Virginia statute imposing double liability would 
have been valid, or unconstitutional as impairing the 
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contract between the stockholders and the tfcmk. Much 
is said also as to the substantive liability bqing a mat¬ 
ter of state law or constitutional provision, and the 
inseparability of substantive liability and procedure. 
But it is submitted that if it is the conclusion of coun¬ 
sel for appellees that no liability exists j on stock¬ 
holders unless double liability exists in thje state of 
incorporation, such conclusion is erroneous. Ordi¬ 
narily, the law of the state of incorporation and the 
charter of the corporation govern the extent of the 
liability of shareholders. But where a corporation is 
formed in one state for the purpose, as expressed in 
its charter, of doing business in another jstate, and 
business is done in that state, it will be j presumed 
that the charter contract was made, as to jsuch busi¬ 
ness, with reference to the laws of such other state, 
and the laws imposed thereby. Certainly tpe statutes 
under consideration do not contemplate tljat share¬ 
holders in foreign corporations shall have ^n advant¬ 
age over shareholders in local corporation)?, or that 
such foreign corporations shall do business under 
more favorable circumstances than local corpora¬ 
tions. 

“As, then, a corporation can have no legal 
existence outside of the state in which it is in¬ 
corporated, the contract of the stockholders with 
one another, by which the corporation is created, 
is presumed to have been made with reference 
to the laws of that state, nothing being said in 
the charter to the contrary. But as comity per¬ 
mits a corporation to enter another state and do 
business therein , it is competent for the stock¬ 
holders in making their charter to contract with 
reference to the laws of a state in which they 
propose the corporation shall do business. And 
in this case the stockholders in their charter 
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specified that the purpose of the incorporation 
was partly business beyond the limits of Colo¬ 
rado, and that the principal part of such outside 
business should be carried on in California. Not 
content to rely upon the general authority which 
by the rules of comity the Colorado corporation 
would have to enter California and transact 
business therein, they in terms set forth that a 
part of the purpose of the incorporation was the 
transaction of business by the corporation in 
California. Now, when they in terms specified 
that they were framing a corporation for the 
purpose of having that corporation do business 
in California, is it not clear that they were con¬ 
tracting with reference to the laws of that state? 
Contracting with reference to the laws of that 
state they must be assumed to know the pro¬ 
visions of those laws; that by them a personal lia¬ 
bility was cast upon the stockholders in corpora¬ 
tions formed under the laws of the state, and 
that that same liability was also imposed upon 
the stockholders of corporations formed under 
the laws of other states and doing business within 
California. How can it be said that those laws 
do not enter into the contract and control as to 
all business done in pursuance of that contract 
within the limits of California? Suppose these 
same stockholders in Colorado had formed a 
partnership with the expressed intent of carry¬ 
ing on business in California, would not that 
expressed intent be a clear reference to the laws 
of California and an incorporation of those laws 
into the liabilities created by the partnership 
business in California? And if this rule obtains 
as to contracts of partners between themselves, 
why not also as to contracts of stockholders be- 
tween themselves in forming a corporation V 9 
Pinney v. Nelson, 183 U. S. 144 at page 150. 

“We have therefore here a case in which a 
banking corporation is formed in one of the 



United States for the purpose of conducting a 
banking business in the District of Columbia and 
which from its organization to its insolvency 
operates exclusively in this District. Iff in such 
a case it is within the power of Congresp to pro¬ 
vide the conditions under which the bank may do 
business here, it can not be successfully urged 
that it has not done so, for the statutes]we have 
noticed and referred to expressly provide that a 
bank in such a case “ organized by virtue of the 
laws of any of the States” shall be treated in all 
respects with relation to its duties and respon¬ 
sibilities as a national bank.” Washington Loan 
& Trust Company v. Allman, Receiver, 70 Fed. 

(2) 282 at page 284. 

■ 

See also: 

Thomas v. Mattliiessen, 232 U. S. 221 
Harper v. Moran, Keceiver, 63, W. L- R. 

The Congress of the United States is the sole law 
making power of the District of Columbia —Cohens 
v. Virginia, 6 Wheaton 264. The laws made by Con¬ 
gress for the District of Columbia and persons and 
property therein are laws of the United States and 
must be enforced as such —Newman v. Frizzell, 238 
U. S. 537; Mattingly v. District of Columbia, 07 U. S. 
687. And as Congress has the exclusive ppwer to 
legislate for the District of Columbia and as to all 
persons and property therein, an Act of the State 
Legislature in conflict with an Act of Congress must 
yield thereto whenever it impairs the efficiency of 
the agencies or officers of the Federal Government to 
discharge the duties to perform which they were cre¬ 
ated or appointed —Davis v. Elmira Savings Bank, 
161 U. S. 275. So where Congress has designed a 
particular statute (Sec. 298, Title 5, D. C\ Code) 
to prescribe the only rules governing the subject to 
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which it relates, the statute is the sole measure of 
the subject matter defined, and general laws of the 
United States, (Cook County National Bank v. 
United States, 107 U. S. 445-451) and state statutes 
(Davis v. Elmira Savings Bank, supra) inconsistent 
or repugnant, are superseded and must yield to the 
particular statute governing the subject. 

As abovei stated, Congress has legislated for the 
District of Columbia with respect to state banking 
corporations doing business therein, and has said 
that if such a banking corporation sees fit to come 
in the District and do business here, the Comp¬ 
troller of the Comptroller may declare it insolvent, 
appoint a receiver for its assets, and apply such 
assets according to the laws of the United States to 
the satisfaction of claims of all its creditors. It 
would seem against reason that Congress intended 
to apply a different method of liquidation to state 
banks doing business here, and to insolvent national 
banks and other insolvent local banks and institutions. 
Congress has passed laws that govern the stock¬ 
holders of the Potomac Savings Bank, and bv be- 
coming stockholders in that banking corporation ap¬ 
pellees assented to the measure and method of liqui¬ 
dation provided by those laws, which is identical with 
that pertaining to national banks. 

We contend that the real question here is not 
whether the laws of Virginia fail to create a double 
liability on shareholders. It is immaterial whether 
such liability exists bv law or bv contract. The real 

♦■V * 

question is whether the laws of the District of Colum¬ 
bia create a liability; if so, then these appellees are 
liable regardless of the statutes or the laws of the 
state of incorporation. 
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We also respectfully contend that the stockholders 
of the Potomac Savings Bank agreed to and Accepted 
the provisions of the laws of Congress governing 
liquidation of this bank, and they can not | now be 
heard to complain when the Comptroller carries out 
the mandate of Congress which requires him to liqui¬ 
date the bank in the same manner and to the same 
extent as provided by the laws of the Unitep States 
with reference to national banks. 

The Liability of Shareholders of the Potomac Savings 
Bank of Georgetown Arises by Virtue of the Laws 
of the United States, and Not by Contract With the 
State of Virginia. 

Counsel for appellees take the position i;hat the 
double liability of stockholders is a matter of con¬ 
tract between the stockholders and the state and 4 4 in 
this case the stockholders of the Potomac Savings 
Bank and the state of Virginia.” (R. p. 23). It is 
true that by becoming a stockholder in a corporation, 
a person agrees with all the other stockholders to 
unite with them upon and be bound by the terms of 
the charter. If the charter provides for double lia¬ 
bility, persons becoming shareholders agree to become 
liable for the amount provided in the charter, or by 
the law of the state of incorporation, which is a part 
of the charter. And persons who contract yith the 
corporation, contract upon the faith of this liability 
held out as their security. See Ilathorn v. Calef, 2 
Wall. 10; Morawetz (2nd Ed.) Private Corporations , 
page 845. 

But here the corporation was formed for the sole 
purpose of doing business in the District of Colum¬ 
bia; hence, as we have heretofore demonstrated, the 
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laws of the District of Columbia became a part of its 
charter. This bank and its shareholders are for all 
purposes on a par with national banks. They partook 
of the advantages and assumed the responsibilities 
cast by the, laws of the United States on national 
banks, and other banking and fiduciary institutions 
doing business here. The charter was not alone 
between the bank and its shareholders, and the state 
of Virginia, as counsel contend. The charter also in¬ 
cluded the laws of Congress enacted with reference 
to national banks and to similar banking corporations 
doing business here in the District of Columbia. 

“The charter contract is tripartite, including 
the corporation, the stockholders and the sov¬ 
ereign in the interest of the depositorsUnited 
States National Bank of La Grande v. Pole, 2 
Fed. Supp. 153-157. (Italics supplied). 

As previously stated this bank is to be treated for 
all purposes as a national bank. The liability of na¬ 
tional bank ,stockholders is statutory, not contrac¬ 
tual. 

Benedict v. Anderson, 70 Fed. (2) 227 
Laurent v. Anderson, 70 Fed. (2) 819 
Keyser v. Hitz, 133 U. S. 151 
Meek v. Stein, 5 Fed. Supp, 656 
Drain v. Stough, 61 Fed (2) 668. 

Hence, we can disregard the fact that the statutes 
of Virginia and the charter of the bank do not cre¬ 
ate a double liability, since such liability is statutory, 
arising under the laws of the United States, and 
applies to the stockholders of the Potomac Savings 
Bank of Georgetown, D. C. 

In the recent case of Harper v. Moran, Receiver , 
this Court had occasion to consider the question of 
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the liability of stockholders in an Arizona banking 
corporation doing business in the District of Colum¬ 
bia. The facts in the case are practically identical 
with the case of Washington Loan and Trust Com¬ 
pany v. Allman, Receiver, supra, and with the facts 
in the instant case—except that stockholders in Ari¬ 
zona banking corporations are made liable fo[* double 
assessment by constitutional provision while |no such 
liability exists in Virginia. j 

It was sought to distinguish between the j Harper 
and Allman cases by contending that under Arizona 
law, as construed by the highest court of the state, 
there is no obligation upon a stockholder to pay any¬ 
thing until the precise amount he is liable to pay has 
been judicially determined; in other words, that the 
situation with respect to the assessment liability of 
shareholders in an Arizona banking corporation is 
the same as if no constitutional provision existed cre¬ 
ating such liability and that since no liability existed 
prior to judicial ascertainment of the amount [thereof, 
the Comptroller’s receiver could not maintain an 
action to enforce the liability of shareholders. 

This court held in effect that it was not a question 
of whether Arizona law created a liability until 
judicial ascertainment of the amount thereof, but 
rather a question of what liability is created under 
local law. Said this court: j 

4 4 The answer, as we think, turns upon the 
provisions of the District of Columbia laws . 
When the bank obtained a charter of incorpora¬ 
tion in Arizona for the express purpose of doing 
business exclusively in the District of Columbia, 
it contracted with reference to the lawS\ of the 
District , and this is true, as well, as to the con¬ 
tracts of the stockholders between themselves.” 
* * * 

4 4 In this view we must have recourse to the 



statutes of the District of Columbia to determine 
the extent of the liability assumed by the stock¬ 
holders of the bank, when, in accordance with the 
purpose of its incorporation, it established itself 
in the District of Columbia, and exclusively con¬ 
ducted it^ business there.” (Italics ours). 

Congress Intended that Creditors of all Banks Doing 
Business Here Should Have the Double Liability 
Security, and the Law Creating Such Liability 
Should Receive a Liberal Interpretation. 

The double | liability is an asset belonging to the 
creditors, created for their benefit and security, and 
technicalities of the law should not be resorted to or 
countenanced in order to deprive them of it. 

“The liability thus assumed bv the sharehold- 
ers (individual liability to creditors) is solely 
for the benefit of the company’s creditors. The 
corporation and its officers and agents can not 
dispose of or control it in any manner. They 
can not collect it by an assessment upon the 
shareholders, nor can they assign it to a trustee 
for the benefit of creditors though the corporation 
be insolvent.” Morawetz, page 843. 

“The parties primarily protected by the double 
stock liabilitv and for whose benefit it exists are 
the creditors of the bank.” Heiden v. Cremin, 
66 Fed. (2 ) 943-944. 

“Such statutory liability was created for the 
protection of creditors, and in order to 
strengthen the bank in the confidence of the pub¬ 
lic.” Christopher v. Norvell, 201 IT. S. 216-225. 
See also: ,7 R. C. L. 364 and cases cited. 

The dominant thought of the statutes creating 
double liability and of the decisions construing them, 
is protection of creditors; hence, the national banking 
laws and the cpde, all taken together, should receive 
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a liberal and broad interpretation in order that these 
creditors, who contracted with the bank on the faith 
of such liability, may be protected— Heityen v. 
Cremin , 66 Fed. (2) 943-945-947. j 

As evidencing the desire of courts to protect cred¬ 
itors it has been said: 

“It is well to bear in mind that the business 
of banking is so intimately connected w}th the 
public interest that Congress and the legislatures 
may prohibit it altogether, or may prescribe the 
conditions under which it may be carried |on. In 
the exercise of that legislative power tf\ere is 
manifested in all the legislation hearing on 
American hanking a disposition to throw every 
possible safeguard around- the rights afid in¬ 
terests of general depositors and to trea\ them 
all fairly , equitably and impartially .” 

Sneeden v. City of Marion, 64 Fed. (i) 721- 
726 affirmed 291 U. S. 262. See also R. R. 
v. Pottorff, 291 U. S. 245. 

“The purpose in the creating of this liability 
to assessment against stockholders was fbr the 
protection of depositors and other creditors of 
such banks.” 

Littrell v. Craig, 1 Fed. Supp. 491-49^. 

i 

“We are admonished by the Supreme j Court 
that) it is the duty of federal courts fo act 
promptly in aiding the Comptroller in enforcing 
the liability of shareholders, that court paying 
in Kennedy v. Gibson, et al. 8 Wall. 498, 19 L. 
Ed. 476: “A speedy adjustment is necessary to 
the efficiency and utility of the law; the interests 
of the creditors require it, and it was tlie ob¬ 
vious policy and purpose of Congress to gife it.” 
And in Korbly v. Springfield Institution for 
Savings, 245 U. S. 333; 38 S. Ct. 88, 90, 62 L. 
Ed. 326, this language is virtually repeated, the 
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statutory provisions being referred to as intended 
“to promote its plain purpose of expeditiously 
and justly winding up the affairs and paying the 
debts of such unfortunate institutions.” Miller 
v. Stock- (3 CCA) 65 Fed. (2) 773-774. 

“From the earliest days of the administration 
of the National Banking Act to this case attempts 
have been made in many forms to give to it a 
technical construction which would so restrict the 
powers of the Comptroller as to greatly delay 
and impede the settlement of the affairs of in¬ 
solvent banks. But this court has uniformly de¬ 
clined to narrow the act by construction, and has 
placed a liberal interpretation upon its pro¬ 
visions to promote its plain purpose of expedi¬ 
tiously and justly winding up the affairs and 
paying the debts of such unforunate institutions.” 
Korbly v. Springfield Institution for Savings, 
245 U. S. 330 at page 333. 

The Courts Should Not Permit a Mere Formality, 
Technicality or Device to be Set Up to Permit the 
Stockholders of the Potomac Savings Bank to 
Avoid a Legal Obligation or Duty to the Bank’s 
Depositors and Creditors. 

As has been pointed out, the laws of the United 
States afford double liabilitv security to creditors of 
all banks and companies of a fiduciary nature doing 
business within the borders of the District of Colum¬ 
bia. When tested here the Courts have upheld that 
liability: Washington Loan & Trust Company v. 
Allman , Receiver, supra; Roth v. Baldwin, Receiver, 
supra; Harper v. Moran, Receiver, supra. To hold 
that the stockholders of the Potomac Savings Bank 
are not liable will be to subordinate real equities of 
creditors to corporate fictions and devices. To say 
that the shareholders are not liable because they did 
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not contemplate liability begs the question. I If the 
court should hold that these stockholders jare not 
hable, it would be solely because of the fornjality of 
incorporating in Virginia in 1903. We claim Ijhat this 
is a mere fiction or device to avoid liability; tc|) permit 
the wary to impose on the unwary, and yei at the 
same time draw their profits from their investments 
here for many years; to permit the shareholders of 
the Potomac Savings Bank to take all of |tlie ad- 
vantages accruing from doing business here, jwithout 
assuming any of the liabilities or disadvantages. 

Courts are quick to discover such artifice ctnd give 
the law that interpretation obviously intended by 
Congress. 

Early v. Richardson, 280 U. S. 496 
Corker v. Soper, 53 Fed. (2) 190 | 

Keyes v. Insurance Co., 1 Fed. Supp. 512 
Laurent v. Anderson, 70 Fed. (2) 819 
1 Fletcher Cyc. of Corporations pag4 170 
1 Thompson on Corporations page 16 
Wormser “Disregard of Corporate Pfiction” 
36-44-51-59 

By organizing for the sole purpose of doing a bank¬ 
ing business here, by continuing to do business here, 
by accepting the benefits resulting from doiijg busi¬ 
ness here, the shareholders must be held tjo have 
impliedly assented to a double liability to creditors 
in case of insolvency, and they should now be 
estopped from denying such liability. 
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By Incorporating in a State Which Does Not Provide 
for Individual Liability of Shareholders, for the 
Purpose of Doing Business in a Jurisdiction Where 
Such Individual Liability is Imposed, Individual 
Liability Imposed on Shareholders in the Latter 
Jurisdiction Can Not be Avoided. 

(a) The Supreme Court of the United States has 
sustained the individual liability of stockholders 
under circumstances identical with those in the 
instant case. 

By comparing the facts in Pinney v. Nelson, 183 
U. S. 144, with the facts in the instant case, we have 
the following: 

Both cases involve an action at law to enforce per¬ 
sonal liability of stockholders. In the Pinney case 
the corporation was incorporated under the laws of 
Colorado, which did not provide for individual 
liabilitv of shareholders, and was created for the 

V / 

purpose of carrying on part of its business 
in California. In the instant case the corporation 
was incorporated under the laws of the state of 
Virginia, which does not impose individual liability 
on shareholders, but the case is even stronger because 
the purpose of incorporation was to carry on a busi¬ 
ness solelv in the District of Columbia, and the cor- 
poration had no right or authority to do business 
in the state of Virginia. In the Pinney case the 
defendants were residents of California, and in the 
instant case t^ie defendants are residents of the Dis¬ 
trict of Columbia. In the Pinney case all the debts, 
contracts and, engagements were made, executed and 
to be performed in the state of California, while in 
the instant case all the debts, contracts and engage¬ 
ments of the bank were incurred in the District of 
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Columbia. In the Pirmey case the constitution of 
the state of California provided that foreign cor¬ 
porations should not transact business on morq favor¬ 
able conditions than domestic corporations. This was 
merely the re-enactment of general corporation law, 

and did not create a new liabilitv. As will ‘herein- 

* 

after be shown, public policy requires that foreign 
corporations shall not do business in the district 
of Columbia on a more favorable basis th^n that 
created under laws of Congress. In the Pinney case 
the laws of California provided for individual lia¬ 
bility of stockholders. In the instant case we have 
demonstrated that stockholders in all corporations 
and companies doing business of a fiduciary nature in 
the District of Columbia are subject to double, indi¬ 
vidual liability and that shareholders in state)? bank¬ 
ing corporations doing business here are subject to 
double liability by reason of the laws of the United 
States relating to national banks. Thus, it is seen 
immediately that the facts in the Pinney case and in 
the instant case are identical. 

In the Pinney case the Supreme Court of the United 
States held that the stockholders in the Colorado cor¬ 
poration were bound by the laws of Californiaj where 
it was contemplated that the corporation shduld do 
business; and that where the laws of California cast 
individual liability on stockholders in domestic cor¬ 
porations, such liability would attend the transaction 
of business in that state by a foreign corporation. 
Since the facts in the Pinney case and in the instant 
case are identical, it is our contention that the ap¬ 
pellees, as stockholders in the Potomac Saving^ Bank 
of Georgetown, D. C., are liable to creditors jfor an 
amount equal to their stock therein at its par value. 
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In the case of Thomas v. Matthiessen, 232 U. S. 
221, which lias been held to be controlling in the Dis¬ 
trict of Columbia, the facts are identical with those 
in the instant case. In that case the corporation was 
incorporated under the laws of Arizona to buy and 
sell real estate in Arizona or California. By personal 
contract with the corporation the stockholders had 
been exempted from liability in Arizona. The Com¬ 
pany transacted business in California where stock¬ 
holders were subject to personal liability. The Su¬ 
preme Court of the United States held that a provi¬ 
sion exempting the stockholders from liability could 
not be effective in a state where such liability was im¬ 
posed, since, by assenting to do business in Califor¬ 
nia, thev took the risk of incurring whatever liabilitv 
the laws of California impose. 

In the case of Washington Loan & Trust Company 
v. Allman, Receiver, 70 Fed. (2) 2S2, the language 
used by our* Court of Appeals is very broad, and it 
is believed that the case is authority for the proposi¬ 
tion that a state bank doing business in the District 
of Columbia “shall be treated in all respects, with 
relation to its duties and responsibilities, as a na¬ 
tional bank” page 284. 

As has been previously stated, this Court went even 
further in the case of Harper v. Moran, Receiver, than 
in the Allman case to find shareholders in a state 
banking corporation liable. There it was contended 
that no liability existed under Arizona law because 
there had been no judicial ascertainment of such 
liability, and because no liability was provided for 
until such judicial determination. This Court held 
that the liability depended upon District of Columbia 
law and that Section 298, Title 5 of the Code must be 
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resorted to in order to determine the extent 


of the 


liability assumed by stockholders; and that thej words 
“to the same extent” mean “to the full extent*” pro¬ 
vided by the laws of the United States. 

We respectfully urge that the above cases are ample 
authority for the proposition that the appellees, as 
shareholders in the Potomac Savings Bank of George¬ 
town, D. C., are liable for the amount of their assess¬ 
ment levied by the Comptroller of the Currency. 

(b) The District of Columbia has the status of 
a state in so far as the powers of foreign cor¬ 
porations and the liability of their\ stock¬ 
holders are concerned. 


As has been stated previously, stockholders! in all 
national banks in the District of Columbia ajre sub¬ 
ject to double liability by virtue of the laws! of the 
United States (Sec. 5151 U. S. R. S. as amended). 
Stockholders in trust companies doing business here 
are subject to double liability (Title 5, Sec. 36i D. C. 
Code); stockholders in savings deposits companies, 
surety or guaranty companies, loan companies, mort¬ 
gage business companies and title insurance com¬ 
panies are subject to double liability, (Secs. 361 and 
352, Title 5, D. C. Code). This Court has held in the 
Allman case and in the Harper case that stockholders 
in state banks doing business here are subject to 
double liability. In short, we have demonstrated that 
stockholders in all companies doing business of a fidu¬ 
ciary and public character in the District of Columbia 
are subject to double liability. 

Section 374, Chapter 5 of the D. C. Code provides 
that no corporations organized under state law and 
having their principal place of business within the 
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District of Columbia, shall carry on anv of the fidu- 
ciarv businesses above described without strict com- 
pliance with the provisions of said Chapter 5 “for 
the government of such corporations formed under 
it.” All of these facts show an intention on the part 
of Congress to require that foreign corporations 
should not be permitted to do business under more 
favorable conditions as to their stockholders and cred¬ 
itors than local corporations. The decisions of our 
local courts in this connection are numerous. 

In Barley v. G id dings, 15 App. D. C. 427, the re¬ 
ceiver of a Virginia corporation sought to compel local 
receivers to deliver the corporate assets. It was con¬ 
tended that since the legal domicile of the corporation 
was Virginia, the Supreme Court of the District of 
Columbia had no jurisdiction to appoint a receiver 
for its property. The Court pointed out that inas¬ 
much as the managing officers resided here, the main 
office was here, its contracts were made here and its 
records kept here, the Supreme Court of the District 
of Columbia had authority to take charge of its af- 
fairs. Speaking of the administration of the estate 
for creditors and the effect of a narrow construction 
of the laws protecting creditors, the Court said: 

“And again, it would confer upon natural per¬ 
sons and corporations, doing a large part, or 
even all of their business in the District, but hav¬ 
ing “a legal residence or location” elsewhere, a 
privilege and immunity not enjoyed by the same 
classes of persons whose legal residence or loca¬ 
tion is in the District.— 

A construction that would work such great in¬ 
convenience, inequality, and possible injustice 
ought not to be adopted unless no other can be 
found reasonably to answer the intention of the 
lawmakers, even where the act, in which the lan- 
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guage occurs, has direct relation to the subject 
matter claimed to be affected bv it. And for 
stronger reasons should such a construction be 
avoided when the particular words occur in an 
act having relation to an entirely distin|ct subject 
matter and are invoked as repealing another 
statute, or affecting the settled jurisdiction and 
practice of the courts, by implication.’i (Italics 
ours.) 

In Washington Loan & Trust Company v. Pifer, 31 
App. D. C. 434, a building and loan association incor¬ 
porated under the laws of Virginia for the pjurpose of 
doing business in the District of Columbia was in¬ 
volved. The association contended that by reason of 

I 

the fact that it was incorporated under tlicf laws of 
Virginia the validity of its contract as to u|sury was 
to be construed under the laws of that state. The 
Court held, however, that since the office and records 
were here, and its business was transacted here, the 
usury laws of the District of Columbia applied. The 
Court said, page 436: j 

I 

“Its charter merely gave it corporate Existence, 
and, when it came here and located, it became eo 
instante subject to our laws. By the laws of 
comity we recognize its charter, but in so doing 
we do not abrogate our own laws in favor of the 
laws of the State creating it. The authority of one 
jurisdiction over a corporation of another juris¬ 
diction is coextensive with its authority over a 
corporation of its own creation. In the present 
case neither of the parties to the contract was 
domiciled in Virginia, nor was the contract to be 
performed there. Under the law of the j District 
of Columbia, the contract was usurious, apd must 
have been known to be so when made. It jis mani¬ 
fest, therefore, that the attempt on the paH of the 
association to stipulate against the law^ of its 
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domicile must be held to be futile and against the 
public policy of this jurisdiction.” (Italics ours.) 

In Insurance Company v. Hawkins, 31 App. D. C. 

493, the question arose as to whether or not the laws 
of the District of Columbia regulating the insurance 
contract should apply to a foreign corporation. The 
Court held that a foreign corporation doing business 
here was subject to the laws imposed by Congress and 
said, page 498: 

“There seems to be little or no doubt that the 
like power resides in the Congress of the United 
States to be exercised in the District of Colum¬ 
bia. The appellant, however, is in no position to 
raise the broad question. It is a foreign corpo¬ 
ration that may be prohibited from doing busi¬ 
ness in the District of Columbia, or admitted 
under any conditions that Congress may impose. 
Accepting the permission, it must perform the 
condition.” 

In Hight v. Improvement Company, 47 App. D. C. 
518, the question arose as to whether or not a Virginia 
corporation could engage in real estate transactions 
in the District of Columbia where a District corpora¬ 
tion could not transact a similar business. The Court 
held that notwithstanding the fact that under Vir¬ 
ginia law the transacting of such business was law¬ 
ful, by doing business in the District of Columbia the 
corporation became subject to local law. 

In Railroad v. Interstate Commerce Commission, 54 
App. D. C. 34, the Court said: 

“It Is authoritatively asserted that with one or 
two exceptions all the railroad corporations of 
the country are organized under state laws, and 
it is contended are subject exclusively to the con¬ 
stitution and laws of the states in which they were 
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created. We are not impressed by this conten¬ 
tion. Unquestionably every state has plenary 
power over its corporations, but when that power 
comes in conflict with the exercise by Congress 
of a power expressly conferred by the Constitu¬ 
tion, the authority of the state must yield.” 

In Groo v. Norman cmd Robinson, 42 Apj}. D. C. 
387, the question arose as to whether or not a foreign 
corporation could deal in real estate where lobal cor¬ 
porations were forbidden. The court said, page 389: 

‘‘Congress having declared a public policy for 
this District, in this affirmative way, it goes with¬ 
out saying that a foreign corporation will not be 
accorded greater rights than are enjoyed by do¬ 
mestic corporations.” (Italics ours.) 

In Cable v. Insurance Company, 191 U. S. 288, in 
commenting on the right of a foreign insurance cor¬ 
poration to do business in another jurisdiction, the 
Supreme Court of the United States held tliat the 
company was subject to the restrictions imposed on 
local corporations, and said, page 308: j 

“It signed its application to do business, in 
order to come into the state and reap the I profits 
which it thought it might earn by transacting its 
business in the state. There was no doercion 
upon it to make the application or to take the 
permit on the condition stated. Upon the whole, 
it chose to make such application and receive the 
license upon that condition.” 

In Insurance Company v. Daggs, 172 U. S. 557, the 
Supreme Court of the United States held that a for¬ 
eign corporation doing an insurance business in an¬ 
other jurisdiction was amenable to the regulations 
and laws of that jurisdiction. 

The above cases clearly show that where thej status 
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of Virginia corporations and other foreign corpora¬ 
tions has been considered our Courts have always 
applied our laws and regulations to the same extent 
as those laws and regulations apply to domestic cor¬ 
porations and have forbidden that foreign corpora¬ 
tions shall do business on a more favorable basis 
than domestic corporations, or that creditors shall be 
placed under a disadvantage and receive less protec¬ 
tion than creditors of domestic corporations. 

(c) The laws of the District of Columbia create 
double liability on stockholders of all fidu¬ 
ciary corporations, and the language used by 
Congress is sufficiently clear to create a lia¬ 
bility in the instant case. 

As has been stated, it was the intent of Congress to 
create a double liabilitv on the stockholders of all 
companies doing a fiduciary business effected with a 
public interest. We understand that the laws of only 
two states in the Union exempt stockholders from 
double liability; namely, Virginia and Alabama. It 
is our contention that when Congress said that the 
Comptroller of the Currency should have the power 
to liquidate state banks doing business in the Dis¬ 
trict of Columbia for the reasons and in the manner 
and to the same extent as are provided by the laws of 
the United States, it intended that the creditors of 
the Potomac? Savings Bank of Georgetown, D. C., 
should have the same protection as other creditors, 
and that the stockholders of the Potomac Savings 
Bank and similar banking corporations should be 
liable for double assessment the same as stockholders 
in national banks. 
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Enforcing Personal Liability of Shareholders of a 
Banking Corporation Organized Under the Laws of 
Virginia Does Not Constitute Interference ^nth the 
Internal Management of the Corporation. 

Much is said by appellees about the Courts inter¬ 
fering with the internal management and affairs of a 
corporation. The case of Palmer v. Morgan, 45 App. 
D. C. 334, is cited for this proposition. In tl^at case 
the local receiver of a Delaware corporation jwas at¬ 
tempting to enforce unpaid subscriptions, an4 it was 
held that since there was no local statute wiiich re¬ 
quired the payment in full of stock not fully paid 
for, such liability of the stockholders was a matter of 
contract between the corporation, and a mattef of the 
laws of the state of Delaware. That case is not an 
authority for the proposition asserted by counsel and 
is not in point. 

Ordinarily, the courts will not interfere w}th con¬ 
troversies relating merely to internal management of 
the affairs of a foreign corporation, and will pot un¬ 
dertake to exercise visitatorial powers ovei[ them. 
But liquidating the affairs of a Virginia corporation 
organized solely for the purpose of doing business in 
the District of Columbia and enforcing stockholders’ 
liability for the benefit of its creditors, does not come 
within the rule. This corporation went through the 
formality of Court approval in Alexandria, but it is 
apparent that it never had any internal management 
of affairs in Virginia with which this Courj could 
interfere. 

Internal management has been judicially defined as 
relating only to matters affecting stockholders and 
their relation among themselves and within ttie cor- 
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poration. See Edward v. Schillinger (Ill.) 91 X. E. 
1048; North State Company v. Field , 64 Md. 151. Our 
Court of Appeals has limited the application of the 
rule to such matters. See Beasley v. Housing Com¬ 
pany, 59 App. D. C. 245; Macearone v. Big Sign Shop , 
59 App. D. C. 345; Schickler v. Brewery Company, 33 
App. D. C. 35; Doremns v. National Company, 39 App. 
D. C. 295; 14 A Corpus Juris, 1329 and cases cited. 

The rule applies only where the principal place of 
business of the corporation is maintained in the state 
of incorporation. Admittedly, the Potomac Savings 
Bank of Georgetown, D. C., never had a place of busi¬ 
ness in Virginia, and never did business there, hence, 
there is nothing with which the courts of this jurisdic¬ 
tion could interfere. 

The Legend “Full Paid and Non-Assessable’' Appear¬ 
ing on the Stock Certificates Refers Only to the 

Purchase Price of the Stock. 

The stipulation (R. p. 38) admits that the above 
legend appeared on the stock certificates. These 
words refer only to the purchase price of the stock, 
and that the full purchase price has been paid, and no 
further assessment can be levied by the corporation 
in order to enforce the unpaid balance of the purchase 
price as an asset of the corporation. These words 
can mean nothing more than that the stock is made 
non-assessable by reason of the fact that the amount 
due to the corporation as the purchase price has been 
paid. See 14 C. J. 409. Clearly, these words can have 
no application whatsoever to the Comptroller’s as¬ 
sessment, or to anv assessment levied after insolvencv 

* * 

and receivership for the benefit of creditors. The 
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cases hold that this stock assessment is a statutory 
trust fund created for the benefit of creditors. This 
being so, the stockholders by contract with thp cor¬ 
poration, even though expressed in the stock Certifi¬ 
cate, could not deprive them of it. 

The appellees refer to the fact that the Government 
permitted this legend to be printed on the stock certi¬ 
ficates, and apparently they attempt to work out an 
estoppel from this fact. It is not understood th^t the 
law requires the Comptroller to prescribe the form 
of stock certificate to be used, but even if it di<jl, and 
the Comptroller had agreed that such legend Should 
appear as a contract between him and the stockholders 
and the corporation, such action would not deprive 
the creditors of their rights to the assessment. 

Counsel say that the facts contained in the stipula¬ 
tion (R. p. 39) amount to an executive interpretation 
that the stock is non-assessable. It is not clear to us 
what counsel contend is being interpreted. The doc¬ 
trine of executive interpretation has to do with stat¬ 
utes and laws governing and prescribing the duties 
and authorities of a public official and the rule has no 
application in this case. 

CONCLUSION 

It is respectfully submitted that appellees are liable 
for the full amount of the stock assessment levied by 
the Comptroller of the Currency, that the Receiver ap¬ 
pointed by the Comptroller of the Currency is entitled 
to recover the full amount thereof, and that the ifuling 
of the Court below sustaining the demurrer should be 
reversed. 

Angus W. McLean, 

Charles E. Wain wright, 
Attorneys for Appellant. 
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IN THE 


Hmteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1935. 


No. 6436. 


Norman R. Hamilton, Receiver of The Potomac 
Savings Bank of Georgetown, 

District of Columbia, 

Appellant , 

v. 

Henry AY. Offutt and George \Y. Offutt, ^Trustees 
of the Estate of George AY. Offutt, Deceased, 

Appellees. 


BRIEF FOR APPELLEES. 

i 


Statement of the Case. 


Appellant has in his statement of the c 
marized most of the essential facts in his de 
below (R. pp. 2-7), a demurrer to which, by 


ase sum- 
claration 
the ap- 
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pellees, was sustained by tlio trial justice (H. pp. 22, 
41), and which declaration thereby became the basis 
of the entire case below and is the basis of the case 
here. In appellant’s brief (p. 12) it is admitted “that 
the laws of the state of Virginia do not create a liabil¬ 
ity on shareholders in a state banking corporation". 
The admission of the declaration (R. p. 3), is more 
fullv stated thus: 


“Neither the Articles of Incorporation nor the 
By-laws provided for a liability on stockholders 
for an assessment on shares of the capital stock 
of the banking corporation owned or held by them, 
nor is there any provision of the constitution, 
statutes or laws of the State of Virginia creating 
such liabilitv. ” 


The case thus presents for the first time in this 
Court a case of an attempt on the part of the Comp¬ 
troller of the Currencv to assess a double liabil it v on 

• • 

the stock of a, state bank where no such liabilitv is im- 

i • 

posed by the state of the bank's incorporation. It 
differs, as will be shown herein, from the cases re¬ 
cently decided bv this Court involving the enforce- 
ment of liability arising under Arizona law. The ap¬ 
peal is an attempt to do what no reported case has ever 


sanctioned. 

For the reasons herein stated appellees submit that 
the trial justice below was right in sustaining the de¬ 
murrer. The contentions herein advanced by appellees 
were grounds of the demurrer below and the basis of 
the decision of the trial justice; for, while the trial 
justice did not write a formal opinion, he stated in a 
pen memorandum in the margin of the demurrer at¬ 
tached to appellees' memorandum of authorities that 
“The demurrer is sustained for the reasons stated in 


support of the demurrer”. (R. p. 22). It is for this 
reason that appellees request the indulgence | of the 
Court in their printing the memorandum in tllie rec¬ 
ord. (pp. 22-38). j 

Appellees respectfully submit here as they did below 
that the Federal statutes relied upon by appellant do 
not impose double liability, that the history of those 
statutes negatives any such inference therefrojn, that 
there are no local District of Columbia laws relating 
to savings banks or any other subject matter so im¬ 
posing a liability, and that in the absence of such, and, 
in the admitted absence of anv Virginia statutes so im- 
]losing a liability, none such exists. 


I. The Appellant Admittedly Fails to Show Ahy Law 
of Virginia Under Which the Appellant’s Bank 
Was Incorporated, or Any Provision of the Certifi¬ 
cate of Incorporation or By-Laws of the Bajik Im¬ 
posing a Double Liability Upon AppelleejStock- 
holders. 

The appellant has admitted the above proposition 
by the statement in his brief (p. 12) and the averment 
of his declaration, (R. p. 3) hereinbefore mentioned. 

The matter of the individual liability of stockholders 
for double assessment has been universally a (matter 
of the law of the place of incorporation. It has always 
arisen bv virtue of the Constitution or statute of a 
state (or in the case of national banks, the United 
States), usually reinforced by the articles of incorpora¬ 
tion and the by-laws of the corporation. (The only 
possible exception to the above statement is tl|ie Act 
of Congress of March 4. 1933, which, as will bq here¬ 
after shown, is not applicable to the situation here 
because by its terms it applies only to stockholdings 
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thereafter acquired or to liabilities of the bank there¬ 
after incurred and which, it will be shown, was re¬ 
pealed in February, 1934). Usually the substantive li¬ 
ability and procedure are inseparable under local law. 
Fourth National Bank v. Francklyn. 120 U. S. 747; 
30 L. ed. 825: Middletown National Bank v. Toledo and 


N. M. R. Co., 197 U. S. 394; 49 L. ed. 803. 

The charter provisions with reference to the double 
liability of stockholders are thus part of the contract 
between the stockholders and the state, that is, in this 
case the stockholders of the Potomac Savings Bank 


and the State of Virginia. Dartmouth College v. 
Woodward, 4 Wheat. 518; 4 L. ed. 629; Piqua Bank v. 
Knoop, 16 How. 369; 14 L. ed. 977. If the state of Vir¬ 
ginia had seen fit to impose the double liability at any 
time it could according to the great weight of author¬ 
ity have been valid only under some reserved power in 
the laws of that state, or in the reservation contained 
in the charter (Declaration Exhibit “A” R. p. 10, lines 
15-17). 72 A. L. R. Note pp. 1252, 1259. Otherwise 
anv change bv the legislature of that state would con- 
stitute an impairment of the contract contrary to Art. 
1, s. 10 of the Constitution of the United States for¬ 
bidding the impairment of a contract by a state. Dart¬ 
mouth College v. Woodward, supra. Such a change 
would have been an impairment of the contract be¬ 
cause 44 the value thereof would have been diminished”. 


Bank of Minden v. Clement. 256 U. S. 126, 128, 65 L. 
ed. S57, 859, citing PI aiders' Bank v. Sharp. 6 How. 
301, 327, 12 L. ed. 447, 458. 

Such a change, however, was not attempted by the 
state of Virginia. Tt will be shown that no such at¬ 
tempt has been made by the Federal statutes. 

Xo statute has been found (with the single exception 


o 


named as inapplicable here) where the stockholder’s 
Lability for assessment has been sought to be imposed 
other than by the law of the creation of the corpora¬ 
tion. If we assume that such a liability mav be im- 

% • 

]>osed by a law other than that creating the corpora¬ 
tion, it is submitted as a self-evident proposition that 
such liability must arise by (1) a statute which imposes 
the liability in express terms or (2) a statute! which 
does so by clearly making applicable another statute 
so imposing such liability. 


Appellant’s contention that the substantive li 


ability 


arises bv reason of the bank’s coming into the District 
of Columbia, overlooks, it is believed, the principle 
just stated. The two cases upon which he so strongly 
relies, Thomas v. MattJnesen, 232 U. S. 221, 58 L. ed. 
577, and Pinney v. Nelson, 183 IT. S. 144, 46 L. ed. 125, 
are founded upon an express statute of California, as 
will be shown in the analysis of those cases hereafter. 
In other words we may grant that Congress might im¬ 
pose the double liability as a condition of the bank’s 
doing business in this District, but to do so Congress 
must declare its will by an express statute or by the 
application by reference of one already existing. 

II. Neither the Federal Statutes Cited by Appellant in 
His Declaration Nor Any Other Federal Statutes 
by Their Terms Impose a Double Liability; Upon 
Appellees. 

a. The language of the Federal statutes cited by ap¬ 
pellant contain no reference to double liability. j 

Appellant has set forth in his declaration beld>w the 
statutes upon which he relies as the basis of appellees’ 
alleged substantive liability. 

Mention is first made of T. 5, s. 298 of the Code of 


the District of Columbia, quoted in the declaration in 
full (R. ]). 4). The language of that section, believed 
by appellant to control this case, as quoted in his brief, 
(p. 3) is the following: 


“And the Comptroller shall have power when 
in his opinion it is necessary, to take possession 
of any such bank or company, for tin* reasons, and 
in the manner and to the same extent as are pro¬ 
vided in the laws of the United States with respect 
to national banks”. 


The quoted language appellant contends makes ap¬ 
plicable s. 6‘4, Title 12 U. S. C. A., to which his declara¬ 
tion next refers (R. p. 5), the statute imposing double 
liability upon stockholders in national banks. 

It will be assumed that when appellant refers to s. 64 


of 12 U. S. C. A. he means to include also s. 63 thereof 


except in so far as the latter (R. S. 5151, derived from 
the National Bank Act of June 3, 1864) is changed by 
the former.: S. 64 enacted December 23, 1913, repealed 
part of s. 63, the two being combined in a paraphrase 
by the editor of U. S. C. A. Title 12, p. 112. Refer¬ 
ences in the declaration and herein to s. 64 will lie 
considered as combining both sections as in the par¬ 
aphrase indicated. 

There is obviously nothing in the above language of 
the Code section that has to do with double liability: 
there is nothing therein which incorporates by refer¬ 
ence the statute mentioned above which imposes double 
liability upon national banks. The language goes no 
further than to make applicable the machinery of the 
Federal statutes enacted with reference to national 
banks. It incorporates, that is, s. 192, 12 U. S. C. A.; 
R. S. 5234, which reads in part as follows: 


“Such receiver, under the direction the 
Comptroller, shall take possession of the ^>ooks, 
records, and assets of every description of such 
association, colled all debts, dues, and claiijns be¬ 
longing* to it, and, upon the order of a court of 
record of competent jurisdiction, may sell oi* com¬ 
pound all bad or doubtful debts, and, on a like or¬ 
der, may sell all the real and personal property 
of such association, on such terms as the court 
shall direct; and may, if necessary to pay the debts 
of such association, enforce the individual liabil¬ 
ity of the stockholders. Such receiver shall pay 
over all money so made to the Treasurer bf the 
United States, subject to the order of the Comp¬ 
troller, and also make report to the Comptroller 
of all his acts and proceedings”. 

In other words if a substantive double liability al¬ 
ready exists the Code section mentioned, by incor¬ 
porating R. S. 5234 above quoted, authorizes a Federal 
receiver to enforce it as indicated in the words ital¬ 
icized by us. Those words do not attempt to qreate 
the substantive liability. 

The above proposition has been established by two 
recent cases in this Court, Washington Loan and Trust 
Co. etc. v. Allman, 70 Fed. (2d) 282, decided Match 5, 

1934, and Harper v. Moran, 63 W. L. R.-, decided 

March 4, 1935; both cases holding that a substantive 
double liability under Arizona law might be enforced 
by a Federal receiver in a suit against the stockholder 
in the District of Columbia. The theory in each case is 
that the Code section incorporates by reference the 
above quoted R. S. 5234,12 U. S. C. A. s. 192 which con¬ 
fers such power on the receiver. Beyond that neither 
case goes. 

Appellant concedes the limitation to procedure as 
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regards the Allman case but contends that the Harper 
case goes further and prejudges the question raised 
by tills appeal for the first time in this Court. For 
that reason a statement as to each of these cases is 
here offered. 


b. The question of substantive liability involved in 
this appeal is not settled in either the Allman or Har¬ 
per cases which are limited to procedure. 


The Allman case originated in a declaration filed in 
the lower court May 3, 1933 (Appeal Xo. 6081, R. pp. 
2-5), of which only the first count is involved in the 
appeal. That shows that the plaintiff was the receiver 
of the Departmental Bank in this city, holding a status 
similar to that of the appellant in this cast*. The dec¬ 
laration based plaintiff's right to sue as a matter of 
procedure upon the power of the Comptroller, “to take 
possession of said bank for the reasons and in the 
manner and to the same extent as are provided in the 
laws of the United States with respect to national 
banks”. This language is part of the language quoted 
from the Code section above. The declaration is based 
upon specific provisions of the Arizona constitution 
and statutes quoted therein. 


The decision of Mr. Justice Bailey overruling the 
demurrer as to the first count of the Allman case (Ap¬ 
peal 60S1, R. p. 8), affirmed by this Court in its deci¬ 
sion (as to which the Supremo Court of the United 
States refused certiorari), justified the procedure 
when the substantive liability was based on Arizona 
law. That case in this Court is concerned with a lia¬ 
bility created under Arizona law: the decision is that 
a Federal receiver may enforce that liability. There 
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the decision stops. It disclaims going further, tor the 
court says (70 Fed. (2d) 282, 284): 

“The question here is not the right of Congress 
to impose double liability on the shareholder of a 
foreign corporation.’ ’ 

(This specific limitation of the decision appellant in 
at least one place in his brief (p. 30) seems entijrely to 
overlook.) 

j . i 

Attention is called to the fact that this Court beaches 
the conclusion stated as to procedure, that is, the 
method of enforcing in the District of Columbia a sub¬ 
stantive liabilitv, admittedlv created elsewhere, by the 
application of the principle of Thomas v. MatNiiesen 
and Pinney v. Nelson. It is submitted that the cita¬ 
tion of those cases in the Harper case is intended to 
go no further, and that the decision in the Harper case 
is likewise intended to go no further than to affirm 
the Allman case on the matter of procedure. 

While appellant has in several places in hijs brief 
(e. g. pp. 3, 8) seemed to class the decision in the Har¬ 
per case as limited to procedure as was the Allman 
case, appellant has elsewhere (e. g. pp. 10, 23, |2G) at¬ 
tempted to construe the Harper case as going beyond 
the point of procedure involved in the Allman case and 
settling in appellant’s favor the proposition for which 
appellant here contends, that a substantive liability is 
imposed by Federal law whether a state liability does 
or does not exist. 

It is submitted that there is nothing in the record 
of the Harper case, or in the assignments of error un¬ 
der consideration therein, or in the language of the 
decision in that case which justifies the conclusion 
sought to be drawn by appellant. 
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The Harper case originated in a declaration in the 
lower court in two counts, the first, like the first count 
in the Allman case, grounded upon a substantive lia¬ 
bility for a double assessment under Arizona law; the 
second count based upon a substantive liability alleged 
to be imposed by Federal law (Appeal Xo. 6329, R. 
pp. 1-8). A demurrer to the two counts was overruled 
as to the first count but sustained as to the second. 
(Ibid. p. 12.) Appellant elected to plead over, filing 
four pleas. These pleas or at least one of them (Ibid. 
p. 11), raised some new matter overruled in the judg¬ 
ment of the trial justice on the demurrer to the pleas 
(Ibid. p. 13). The ruling on the demurrer to the sec¬ 
ond count (Ibid. p. 12) is left unaffected. 

In the assignment of errors (Ibid. p. 14) error is 
assigned to the action of the lower court in overruling 
the demurrer to the first count: there being no cross 
appeal by the receiver no error is assigned to the sus¬ 
taining of the demurrer to the second count. In other 
words the question raised on the demurrer to the sec- 
end count, the identical question here raised in this 
appeal, had dropped out of the case. 

If further proof of the above conclusion were needed 
reference might be made to the three briefs filed. 
Neither that of appellant nor that of appellee discusses 
the question! of substantive liability from the stand¬ 
point of Federal or District of Columbia law. Nor 
does the brief of the Comptroller of the Currency as 
amicus curiae , who in his reference to pending cases 
below, among them that referring to stockholders in a 
Virginia corporation (obviously this case), refrains 
from discussing the point involved in this case. 

So much has been said to indicate that if the appel¬ 
lants conclusion, that the point involved in this ap- 
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Harper 

present 


(p. 5). 
mcorpo- 
incorpo- 


peal has been prejudged in the Harper case, isj correct, 
lie says in effect that the decision in that regard is 
purely obiter dicta. But a reference to the language 
of the decision itself will show that appellant’s conclu¬ 
sion that this Court went beyond the record in 
v. Moran and prejudged the question in the 
case is not justified. 

First of all, the decision quotes the language of Art. 
14, s. 11 of the Arizona Constitution, the basis of sub¬ 
stantive liability set up in appellee receiver’s first 
count below (Appeal 6329, R. p. 3): no reference what¬ 
soever is made in the decision to s. 64 of 12 U. S. C. A., 
the basis of the case of appellant in this suit in the 
court below, as shown in the record herein 
There is no discussion in the decision of the 
ration of that section by reference or of the 
ration of any other Federal statute imposing a sub 

stantive liability. 

% 

The Harper case is said by this Court to bcj “in all 

respects’’ like the Allman case (admitted b}r all to 

refer to procedure only) and then this Corn 

the question of the Harper case as whether or 

Arizona liabilitv can be enforced without a 

* 

determination of the liabilities of the bank. 

Arizona substantive liability which is under 

• 

sion and it is in that light that this Court disposes of 
the contention that there must be a judicial determina¬ 
tion of liability under Arizona law. It is in tjhis con¬ 
text that the words of the decision quoted by appel¬ 
lant in his brief (p. 23) and particularly the words 
italicized by him should be interpreted. The italicized 
words, as well as the others quoted, refer to procedure. 

What is said above is conclusive from what isj further 
said in the decision. After references to Federal stat- 


t states 
not the 
judicial 
It is an 
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utes all concerned with procedure (D. C. Code T. 5, 
s. 298; R. S. 5234, 12 U. S. C. A. ss. 191, 192) this 
Court savs: 

4 ‘The language of the District statute (sec- 298, 
title 5, 1). C. ('ode 1929) specifically clothed the 
Comptroller with all the power which the laws of 
the United States gave him in relation to insolvent 
national banks. He is authorized to take charge 
of an insolvent bank engaged in business in the 
District of Columbia—wherever incorporated—‘in 
the manner and to the same extent’ as if the bank 
were a inational institution. The words to the 
same extent—meaning to the full extent. In short, 
as we think, the provision in question is notice to 
every banking organization incorporated under 
the laws of one of the States that, in coming into 
the District of Columbia to do business, it sub¬ 
mits itself to the supervision and control , both in 
operation and in insolvency , of the Comptroller fo 
the same extent as if it were a national bank; and 
if this is true, it seems to us to follow that if, un¬ 
der the Federal statutes the determination of the 
Comptroller that an assessment is necessary is con¬ 
clusive as it is {Kennedy v. Hibson, 8 Wall. 498) 
the question is thereby foreclosed notwithstanding 
a contrary statute or ruling in the State of incor¬ 
poration. 




The decision in short is a reaffirmation of the Allman 
case. The words in italics (which have been supplied) 
show that this Court is referring to the bank’s submit¬ 
ting itself to “operation and control”, not to substan¬ 
tive liability^ It is a holding that upon an admitted 
substantive liability resting upon Arizona law a Fed¬ 
eral receiver may levy and prosecute the Arizona lia¬ 
bility under Federal statutes made applicable by the 
effect of the Code section mentioned. 
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The question involved in this case is therefore not 
prejudged by Harper v. Moran but is here raided for 
the first time in this Court. j 

c. Other judicial interpretation of T. 5 , s. 298 . 

The same view of the effect of T. 5, s. *298 as the basis 
of a rule of procedure is taken in the only other re¬ 
ported case which has been found (other than the two 
cases in this Court just discussed), in which that sec¬ 
tion has been construed. Reference is made to Lyons 
v. Bank of Discount , 154 Fed. 391, decided by the Cir¬ 
cuit Court for the Southern District of New Yofk Mav 
29, 1907. That court holds that the section of the D. C. 
Code here in question gives to a receiver appointed by 
the Comptroller of the Currency for a bank incorpo¬ 
rated under the laws of AYost Virginia and which had 
been doing business in the District of Columbia power 
to sue for a debt due to that bank from the defendant 
bank in New York. In holding that the action mav be 
maintained the court expressly confines itself to the 
matter of procedure. “Congress, in such case,” the 
court says {Hid. p. 394), “might adopt the procedure 
of the state, or provide one of its own”. In declaring 
the bank “subject to the provisions of the national 
banking act” {Ibid. p. 395) the court makes reference 
to the procedural or administrative provisions thereof. 
It refers plainy to s. 5234 of the Revised Statutes, 
quoted above, where it appears that one of the proce¬ 
dural or administrative duties of the receiver is to 
“collect all debts, dues, and claims belonging to it (the 
bank)”. “It (Congress) does not assume”, the court 
says (p. 396), “to interfere with the state of incorpora¬ 
tion or its laws. * * * In applying the assets of the 
corporation to the payment of its debts, it is assumed 
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the Comptroller will not violate the rights of such 

creditors or of the stockholders as tliev mav be defined 

% • 

by the law of the state of incorporation.” 

The theory of recovery is that the Code section gives 
the receiver a right bv virtue of the bank's “doing a 
banking business” in the District of Columbia (Ibid. 
p. 393), the theory of the Allman case, but there is 
nothing in the decision which justifies the application 
of any of the substantive liabilities of tin* national bank¬ 
ing act. The substantive liability in the Lyons case is 
based on a common law contract: it is not predicated 
upon a United States statute. 

In the light of the above explanation all that appel¬ 
lant quotes in his brief (pp. 14-15) including the itali¬ 
cized words is irrelevant. The Lyons case (like the 
Allman and Ilarprr cases in this Court) authorizes an 
action to be brought by a Federal receiver when the 

right of action exists. The case does not hold that anv 

• 

substantive liability is imposed by the Federal stat¬ 
utes. 


d. History of T. 5, s. 29S before ( 'on press proves that 
it has no reference to doable liability. 


What has been said i> amply borne out by the his¬ 
tory of T. 5, s. 298 which is part of the Act of June 25, 
190G (34 Stat. 458, c. 3533) which amended ss. 713 and 
714 of the Code of 1901 (with amendments to s. 713 bv 
the Code of 1902) as will appear by reference to a re¬ 
port upon said Act of June 25, 1906 printed as Appen¬ 
dix “A” hereto. The Report is entitled Report Xo. 


924. 59th Congress, 1st Session. It sets forth the orig¬ 
inal sections 713 and 714 together with the sections of 
the Revised Statutes mentioned therein. It will be seen 
that these provisions apply only to savings banks, etc., 


organized under acts of Congress. As to the purpose 
of the new act of 1906, of which T. 5, s. 298 (the original 
713 is a part), the committee says (Report p. 2): 

“The apparent purpose of the proposed legisla¬ 
tion is to extend the provisions of the amended 
act of March 3, 1901, to savings banks, savings 
companies, trust companies, or other banking in¬ 
stitutions organized by virtue of the laws bf any 
of the States of this Union and having an oftice or 
banking house within the District of Columbia 
where deposits or savings are received, and also 
to enlarge the powers of the Comptroller of the 
Currency in his supervision and regulation of 
banks, savings companies, trust companies, or 
other banking institutions, whether organized un¬ 
der the authoritv of acts of Congress or bv virtue 
of the laws of any of the States of the Union and 
doing business in the District of Columbia.” 


Nothing is said in the above quotation or elsewhere 
in the report about double liability. The purpose is to 
provide for banks incorporated elsewhere the | same 
“regulation and supervision of the Comptroller bf the 
Currency” (p. 3) as is provided for national banks 
or other banks created bv Congress. 

The report mentioned is open to examination under 
a rule frequently announced which permits resort to 
reports of committees of the House and Sfenate. 
Church of the Holy Trinity v. U. S., 143 U. S. 457|, 464; 
36 L. ed. 226, 229; McLean v. U. S ., 226 U. S'. 374> 380; 
57 L. ed. 260, 263. 8 U. S. S. C. Reps. Dig. (Li ed.) 
“Statutes” s. 147, p. 5793. j 

The report of the Comptroller of the Currency in 
support of the legislation of 1906 indicates that in his 
mind the proposed legislation is confined to regulation. 
He says nothing about double liability. His report, 
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printed in Congressional Record—House. p. 2440, Feb¬ 
ruary 12,1906, is reproduced as Appendix “B” hereto. 

Prior to the Code of 1929 the section in question had 
been printed without a caption as s. 713. In the 1929 


Code the editors saw fit to give it the caption “ Banking 
institutions to be under supervision of Comptroller of 
Currencv”. Nothing is said as to double liability. As 
the 1929 Code was prepared under authority of Con¬ 
gress the title named seems to be persuasive of the 
meaning of the section under a principle frequently 
announced. Church of Holy Trinity v. U. R.. supra, p. 
462, p. 229, Quoting from U. S. v. Palmer. 3 Wheat. 610, 
631 (4 L. ed. 471, 477): 


“The title of an Act cannot control its words, 
but mav furnish some aid in showing wlmt was in 
tlie mind of the Legislature”. 


Other cades are cited in 8 U. S. S. C. Dig. (L. ed.) 
“Statutes” s. 116, pp. 5778-5779. 

Upon the'legislative history of this section thus de¬ 
tailed, as it was in the lower court (1\. pp. 29-30), the 
appellant in his brief has chosen to remain entirely 
silent, as he has upon the history of other legislation 
hereinafter stated. 


e. Where the I). C. Code has elsewhere imposed a 
double liability it has done so by express enactment. 

Appellant has laid much stress in his brief (p. 31) 
on the fact that Congress has seen fit to impose double 
liability upon stockholders of trust companies, safe 
deposit companies (the use of “savings deposits com¬ 
panies” in appellant’s brief is a clerical error) and 
surety or guaranty, or title insurance companies op¬ 
erating in the District of Columbia, whether organized 
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under United States or state laws as well as upqn stock¬ 
holders in loan and mortgage companies organized 
under District of Columbia law. (D. C. Code, jT. 5, ss. 
352, 361 of Chapter 12.) Elsewhere (e. g. p.j 36) he 
reasons that it was t he intention of Congress tq impose 
double liability upon stockholders of foreign savings 
banks (like the one here in question) so that this type 
of organization should not be exempted from ihe pro¬ 
vision of double liabilitv otherwise general aihong fi- 
duciary companies. But the Code sections jus 
are explicit with reference to double liability; 

361 states the liabilitv in terms that cannot 
understood. Congress could have here incorporated 
a reference to savings banks organized elsewhere had 
it so intended. Or Congress could have so ijncorpo 
rated such a provision in Chapter 9 of T. 5 of tiie Code 
where in ss. 261-300 thereof the matter of incorpora¬ 
tion and control of savings banks under District of Co¬ 
lumbia law is verv fully covered, without any refer- 
ence to double liability upon stockholders of 
banks incorporated here or elsewhere. 


named 
T. 5, s. 
be mis- 


savmgs 




III. Neither the Federal Statutes Cited by Appellant 
Nor Any Other Federal Statutes by Implication 
Impose Such Liability. 

a. Implication of double liability cannot be imposed 
on theory of consent thereto by doing business in the 
District of Columbia. 

The appellant, however, will say that regardless of 
the specific language of T. 5, s. 298 of the D. <D. Code 
and s. 64 of T. 12 of U. S. C. A., their implications place 
double liability upon appellees as a matter of substan- 
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tive law “by reason of the conducting (by the share¬ 
holders) of banking in the District of Columbia with 
knowledge thereof”. (Deck 1\. pp. 5-6). Keliance is 
placed upon Punity v. Nelson, 183 U. S. 144, 46 L. ed. 
125, and Tkotnas v. Matthieseu, 232 U. S. 221; 58 L. ed. 
577, (Appellant’s Brief pp. 14, 28-30), in both of which 
cases the defendant was held liable for a debt of a for¬ 
eign corporation doing business in California by vir¬ 
tue of a law cjf the latter state imposing such a liability 
upon stockholders of foreign corporations doing busi¬ 
ness within that state. Both these cases are used bv 

%/ 

this Court ini upholding the procedure in the All man 
and Harper cases under the substantive liability of 
Arizona law, and no further. 

The fact is that the decisions in the cases of Pinnejf 
v. Nelson and Thomas v. Matfhiesen were rendered 
upon a statute of California that specifically and in 
plain words stated the liability contended for by plain¬ 
tiffs in those fwo cases. They were not decisions upon 
implications. The statute is the same in each case, 
s. 322 of the Civil Code of California, as amended 
March 15, 1876 (46 L. ed. 126: 58 L. ed. 583), which, 
after imposing individual liability upon each stock¬ 
holder of a corporation for a proportion of the debts 
thereof represented by his stockholdings, provides 


‘S : 


“The liability of each stockholder of a corpora¬ 
tion formed under the laws of anv other state or 
territorv of the I nited States, or of anv foreign 
country, and doing business within this state, shall 
be the same as the liability of a stockholder of a 
corporation created under the Constitution and 
laws of this state’’. 


The Constitution of California of 1879 also provided 
that no foreign corporation could transact busjness in 
the state on more favorable terms than a domestic cor¬ 
poration. 

In Finney v. Nelson, defendant was sued in Califor¬ 
nia (where he resided) as a stockholder in a Colorado 
corporation formed to do business in California: in 
Thomas v. Matthiesen, defendant was sued in New 
York (where he resided) as a stockholder of an Ari¬ 
zona corporation formed to do business in California. 
The Colorado and Arizona laws each then exempted 
the stockholder from individual liabilitv for the debts 
of the corporation. The decision in each case holds 
that the stockholders by forming a corporation to do 
business in California impliedly agreed to be bound 
bv its laws as to individual liabilitv of stockholders for 

*' . . * i 

debts. The result, however, is in each instance reached 
by the express language of the California statute. 

AYhat is most significant, however, about tjie two 
cases mentioned is that the California statute impos¬ 
ing the liabilitv was in each instance in existence long 
prior to the incorporation of the corporation jmd its 
coming into the state. In Finney v. Nelson the corpo¬ 
ration was formed in Colorado in 1897 and the action 
filed in California in 1898. (183 U. S. 144, 145; 46 L. 
ed. 125). In Thomas v. Matthiesen the dates hre not 
given but the decision in 1914 clearly refers to an en¬ 
try into California by the Arizona corporation long- 
after the California statute imposing the liability. The 
reasoning in both cases clearly points to the theory of 
consent by the corporation and its stockholders to a 
statutory liability already existing before the corpora¬ 
tion came into the state of California. 
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A 


When appellant employs those two cases for the as¬ 
sertion in his brief (p. 28) that the United States Su¬ 
preme Court “has sustained the individual liability of 
stockholders under circumstances identical with those 
in the instant case”, and when lie enumerates what he 
conceives to be the points of resemblance between those 
cases and this (pp. 28-30), he ignores entirely the 
points of difference just discussed, particularly the 
basic difference arising from the specific language of 
the California statute quoted above. This missing 
link in the chain of his argument he attempts to supply 
{Ibid. p. 30) by language quoted from the Allman case, 
overlooking the fact that in its decision in that case 
this Court as shown above disclaims passing upon the 
question of substantive liability under Federal law. 
70 Fed. (2d) 282, 284. 

Appellees agree with appellant that D. C. Code, T. 
5, s. 298 incorporates by reference R. S. 5234, (12 U. S. 
C. A. 192) which grants the Comptroller the power to 
enforce among other things double liability when such 
exists. The Allman and Harper cases have settled this. 
But appellees do not see how appellant bridges the 
chasm between R. S. 5234 and R. S. 5151 as amended 
(12 U. S. C. A. ss. 63 and 64). The reference by D. C. 
Code T 5, s. 298 to R. S. 5234 mav be clear; no refer- 
ence by the latter to R. S. 5151 exists. This, it is sub¬ 
mitted, is the break in appellant’s chain of reasoning. 

Xor can appellees agree that this break in the chain 

is remedied bv the words italicized bv him in D. C. 

• % 

Code T. 5, s. 298 (Appellant’s Brief p. 3). The three 
expressions for the reasons, in the manner and to the 
same extent all qualify the phrase “to take posses¬ 
sion”. The reasons he has enumerated fullv in the 
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individual sections of the National Banking A^t (Ibid. 
p. 4). In the manner and to the same extent Refers to 
those powers conferred on the Comptroller and his re¬ 
ceiver set forth in R. S. s. 5234 and other statutes gov¬ 
erning the powers and procedure of those officers. 

Such cases therefore as Richmond v. Irons. jL-1 U. S. 
27, and other cases that follow in appellant’s Ip'ief (pp. 
4-8) are not in point on the question here involved. 

To take out of D. C- Code T. 5, s. 298 the word man¬ 


ner and say it refers to procedure (Ibid. p. 8) 
take out the word extent and sav it carries witl 
tiling more in the wav of substantive liabilitv 


and then 
it some- 
(Ibid. p. 


10) is an attempt to supply the missing link in the chain 
bv an unwarranted forcing of those words |not onlv 
from their context but from their ordinary jneaning. 

Most of the cases cited by appellant may be con¬ 
ceded and are conceded to be correctly decided upon 
the facts of those cases. But there is no ca|se which 
decides that the Federal double liability is applicable 
under the circumstances of this case. Nor is there anv 

w 

analogous case to this case, which as shown js one of 
first impression in this Court. Washington] Loan & 
Trust Company v. Pifer, 31 App. D. C. 43 (Appellant’s 
Brief p. 33) cited for the application of the T). C. stat¬ 
ute on usurv is not, like R. S. 5151 (12 U. S.i C. A. s. 
64) restricted in its application to 1 c National!Banking 
Associations”, but. is a statute of general application 
and is like the common law contractual liability in 
Lyons v. Bank of Discount , supra. j 

The vice of appellant’s argument in other words is 
to seek to apply a substantive liability applicable to a 
special class of corporations by an alleged reference 


thereto bv other statutes when such reference 
* 

exist. 


does not 



The failure on the part of appellant to show the ap¬ 
plication of a Federal statute makes the question en- 
entirely one qf the law of Virginia, as indicated in 
Palmer v. Morgan, 45 App. I). C. 534, where the court 
says (p. 340): 


‘‘Since no local statute is applicable, as in 
Thomas v. Matthiesen. 232 F. S. 221, etc., the law 
of Delaware, by which this corporation was 
created, governs in measuring and enforcing the 
liability of a stockholder.” 


This Court lias thus refused to apply the doctrine of 
Thomas v. Matthiesen (and hence its companion case 
of Finney v. Nelson) where there is no local District of 
Columbia statute making that doctrine applicable. On 
the other hand this Court cites with approval (Ibid.) 
two cases in th,e Supreme Court of the United States 
where the latter court holds that the court of the forum 
must enforce the stockholders’ liability as defined bv 

I * * 

the laws and judicial decisions of the courts of the 
state of incorporation, viz.: Converse v. Hamilton. 224 
U. S. 243, 56 L. ed. 749, requiring Wisconsin courts to 
enforce double liability under Minnesota law; and 


Boyal Arcanum■ v. Green, 237 U. S. 531, 59 L. ed. 1089, 


requiring a New York court to follow Massachusetts 
law and decisions as to a stock assessment made under 
the laws of the latter state. 


b. Subsequent legislation by Congress clearly nega¬ 
tives any implication of liability from previous stat¬ 
utes. 

Furthermore gll implications should be resolved in 
favor of appellees because Congress has by a very re- 
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cent statute specifically provided under certain cir¬ 
cumstances for the liability for which appellant here 
contends and hence by inference has indicated that 
such a liability did not exist previously. Reference is 
made to “An Act to further regulate banking, banks, 
trust companies, and building and loan associations in 
the District of Columbia, and for other purposes”, ap¬ 
proved March 4, 1933, and printed in two issues (Octo¬ 
ber 6 and 13, 1933) of Yol. G1 Washington 
porter, pp. 728-729 and 744-745. 

The statute first {Ibid. p. 728) amends T. 5,|s. 300 of 
the D. C. Code (a section dealing with the establish¬ 
ment of branch banks), prohibits foreign corporations 
hereafter being admitted to do business in the District 
of Columbia, and limits banking to those corporations 
organized under the Code or under the National Bank¬ 
ing Laws, save those already admitted. TIJen after 


'Law Re- 


other amendments to that section and to T. 


and T. 5, s. 299 not here of special interest, there fol- 


5, s. 298 


pp. 744- 
der who 


lows a section 4 with subdivisions a-d. {Ibid. 

745). Section 4a provides that any stockho 
acquires the stock of a savings bank created l|y Act of 
Congress or of any state “after the enactment of this 
Act (i. e. March 4, 1933), shall be held indivicjually re¬ 
sponsible equally and ratably and not one foif another 
for all contracts, debts, and engagements of such bank 


or company, to the extent of their stock so 


acquired 


therein, at the par value thereof, in addition to the 
amount invested in such shares”. Section 4b imposes 
a similar liability upon “the shareholders at the date 
of the enactment of this Act” of such banksjfor such 
obligations “entered into or incurred subsequent to 
the date of the enactment of this Act”. 
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It will thus be seen that an attempt is here being- 
made to impose liability upon shareholders of savings 
banks incorporated elsewhere by the specific language 
of this statute. Assuming that the courts will support 
the power of Congress in this respect, the theory of im¬ 
plied assent to the liability by the bank's coming into 
the District will arise upon a radically different state 
of facts than that presented in this case. The stock¬ 
holders of the hank in other words will be coming into 
the District of Columbia in the face of a definite statu¬ 
tory liability. 

It is not to be presumed that the legislation of March 
4, 1933, is surplusage. Had the effect of the two stat¬ 
utes quoted by appellant in his declaration been to 
accomplish double liability as a matter of substantive 
law, such a double liability would have existed under 
Federal law from the vear 1913, and no legislation 
would have been needed on March 4, 1933. There is 
nothing in the Declaration to indicate that such a 
right has been asserted at any time during that interval 
nor is there any adjudicated case showing that such a 
right has ever been asserted. 

Upon the above history of legislation subsequent to 
T. 5, s. 298 the appellant is again entirely silent, al¬ 
though this was fully developed in appellees’ brief be¬ 
low. (R. pp. 32-33). 


c. Appellant \s contention as to the alleged applica¬ 
tion of T. 5, s. 298 negatived hg history of Act of March 
4 , 1933, before Congress. 

Any doubt as to the above conclusions is entirely 
removed by the official report made upon the Act of 
March 4, 1933, when it was reported to the House of 


Representatives. The report, by the Committee on 
the District of Columbia, is known as Report jXo. S59, 
to accompany H. R. 6402, and was submitted Mjarch 22, 
1932. 


Everything in the report points to the co 


that the committee and hence the House of Representa¬ 
tives was imposing a stockholders’ double liabilitv 
(among other new liabilities) for the first time. 

At the outset of the statement in the Report (p. 3) 
it is said: 


iclusion 


“It is proposed that no further foreign ( 
tion should be allowed to do a banking bu> 
the District of Columbia; that those corporations 

Id have 
id there 


forpora- 

I • • 

smess m 


now doing a banking business here sliou 
stricter regulation than is now provided ai 
should be added on the shareholders where not 
now covered double liability for the further pro¬ 
tection of their depositors. Moreover, the 
code of the District is bv no means com 
clear, and the desire is to correct this fauJ 


banking 
jplete or 
t. It is 


believed that this legislation will aid in tint regula¬ 


tion of banking in the District of Columbia and be 
for the best interest of the banks and the public. 
The provisions of this bill have been recommended 
by the Comptroller of the Currency for several 
vears.” 

(The italics are supplied). 

In the comments on ss. 4a and b it is said (fbid. pp. 

4-5): 


t i 


av 


* * * there exists no provision of h 
present time placing on shareholders of 
corporations doing a banking business in 
trict of Columbia or shareholders of Di 
Columbia savings banks such double liabli 


v at the 
foreign 
the Dis¬ 
trict of 
litv”. 


26 


The comment on s. 5 that it is a “reenactment of the 
present law” (though it does change the original Code 
s. 747, T. 5 s. 374, in some respects) indicates that the 
committee is distinguishing between the preceding 
new legislation and what is simply affirmative of what 
had already existed. And all that has been said in the 
above connections appears visually in the style in which 
the new Acf is displayed in the Report (pp. 6-8). There 
according to the Rules of the House of Representatives 
the text of new matter is displayed in italics, (p. 6). 
Practically the entire act is so displayed but what is 
important for present purposes is that ss. 4a and b are 
so displayed in italics. (Ibid. p. 8). 

Reference in the Report (p. 3) to recommendations 
of the Comptroller indicates that he had for several 
years beem seeking legislation imposing double lia¬ 
bility. 

If any further proof were needed as to the legisla¬ 
tive interpretation thus made of the Act of March 4, 
1933, as excluding a double liability on stockholders of 
foreign corporations prior thereto, it would be found 
in the Act of February 16, 1934 (Public—Xo. 94—73d 
Congress, S. 2465) entitled “An Act to amend the Act 
of March 4, 1933, relating to the regulation of banking 
in the District of Columbia” which reads as follows: 


“That subsection (a) of section 4 of the Act 
entitled ‘An Act to further regulate banking, 
banks, trust companies, and building and loan as¬ 
sociations in the District of Columbia, and for 
other purposes', approved March 4, 1933, is hereby 
repealed. 


Sec. 2. The additional liability imposed by sub¬ 
section i(b) of section 4 of such Act upon the share¬ 
holders! of the savings banks, saving companies. 




¥ 


» 


97 


and banking institutions specified in such 
lion (b), shall not apply with respect to s 
any such savings bank, savings company, o 
ing institution issued after the date of cn 
of this Act . 99 


lbn 


ub-sec- 
res in 
r bank- 
ictment 


i 

The outright repeal of s. 4a and the modification of 
s. 4b of the Act of March 4, 1933, is obviously upon the 
assumption that the act named is the one, and the only 
one imposing* double liability on stockholders. Other¬ 
wise there would have been language indicative of an 
intention to repeal T. 5, s. 298 with the other statutes 
like s. 64 of T. 12 U. S. C. A. which appellant contends 
are by the former made applicable. 

d. Appellant's contention as to the alleged applica¬ 
tion of T. 5, s. 298 opposed to familiar constitutional 
principles and rules of statutory const ruction. 

i 

The language of the Act of March 4, 1933, in (making 
its provisions applicable to liabilities arising ajfter its 
enactment, is in line with constitutional restrictions 
which bind Congress as well as state legislatures. It 
is to be presumed according to an elementary rjile that 
neither T. 5, s. 298 passed in 1906, nor s. 64 of 12 U. S. 
C. A. was intended to impair the contractual rights of 
stockholders embodied in the incorporation of the bank 
in 1903. (Deck K. p. 2, and Exhibits “A” and ‘ 
pp. 7-12). If those acts were intended to relate back 
to corporations already formed and stockholders there¬ 
in, they would be depriving stockholders like appellees 
of their property without due process of law. Such 
has been the doctrine of a large majority of well con¬ 
sidered state cases on the subject. Carl Uaherlach v. 

Tillamovk County Bank, - Or. -, 293 Pae. 927 

(1930), 72 A. L. R. 1245, and Note to latter at p. 1256, 


and the only Federal case on the subject has so held. 
Steacij v. Little Rock & Ft. S. R. Co. (1S79; C. C.) 5 
Dill. 348, Fed. Fas. Xo. 13,329 cited in said note (p. 
1256). 

While the cases mentioned above deal with state 
statutes as to which the state legislatures are bound 
bv Art. 1, S’. 10 of the Constitution of the United States 
forbidding tlie impairment of contracts by the states 
the prohibition against Congress under the 5th Amend¬ 
ment to the Constitution of the United States against 
depriving a citizen of property without due process of 
law is no less compelling. For the fact that the char¬ 
ter of a bank, as granted bv a state, is a contract creat- 
ing a property right in the stockholders is well estab¬ 
lished. Piqm Bank v. Knoop, 16 How. 369, 392, 14 
L. ed. 977, 987. And anv statute making that right 
less valuable is a deprivation of a property right as 
held by the following cases mentioned above. Batik of 
Minclen v. Clement, 256 U. S. 126, 128; 65 L. ed. 857, 
859, citing Planters 9 Bank v. Sharp, 6 ITow. 301, 327, 
12 L. ed. 447, 458. 

Regardless of the constitutional objection thus made 
to any retrospective effect in T. 5, s. 298, the presump¬ 
tion is, according to another elementary rule, that such 
construction ^ill not be given; for no law will be con¬ 
strued to act retrospectively unless its language im¬ 
peratively requires such a construction. Antfmo’rdt 
v. Basin, 102 U. S. 620; 26 L. ed. 262. S U. S. S. C. Dig. 
(L. ed.) “Statutes” s. 213, p. 5827. 

In Cameron v. United States. 231 U. S. 710, 720; 58 
L. cd. 448, 453, in considering tlie construction of a 
statute regarding immunity from prosecution by crim¬ 
inal proceeding, the court through Mr. Justice Day, 
states: 
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“In the absence of a clearly expressed legisla¬ 
tive intent to the contrary, the court will presume 
that the law-making power is acting for the fu¬ 
ture, and does not intend to impair obligations in¬ 
curred or rights relied upon in the past conduct 
of men when other legislation was in force, White 
v. United States , 191 U. S. 545, 552, 48 L. ed. 295, 
298, 24 Sup. Ct. Rep. 171.” 

Furthermore any proposed implication that the stat¬ 
utes quoted in the declaration are intended tc| impose 
double liability upon stockholders is negatived by the 
familiar rule of statutory construction requiring 
statutes imposing liabilities to be construed strictly. 
Such was the rule announced in Brunswick Terminal 
Co. v. National Bank , 192 U. S. 386; 48 L. ed. 49|l, where 
Chief Justice Fuller in denving- liabilitv for la stock 
assessment under a state law against defendant bank 
says (Ibid, 390, 493): 

“This additional liability of a stockholder de¬ 
pends on the terms of the statute creating- it, and 
as it is in derogation of the common law, the stat¬ 
ute cannot be extended bevond the words used.” 


IV. Knowledge by Treasury Officials of Legend “Full 
Paid and Non-Assessable” on Certificates of Stock 
Indicative of Executive Interpretation [Against 
Double Liability. 

A stipulation was filed by counsel in the lower court 
agreeing that the following facts shall be taken and 
admitted as true and with the same force and effect as 
if set forth in the declaration, namely: j 

“That at all times mentioned herein tlfe stock 
certificates of said bank bore on the face thereof 
the legend ‘Full paid and non-assessable’, as is 


shown by a copy of said stock certificates attached 
to and made a part of this stipulation. 

That in pursuance of his legal duties the Comp¬ 
troller of the Currency caused regular examina¬ 
tions to be made of said bank twice yearly by na¬ 
tional bank examiners, at which times the stock 
books and records of the hank were available to 

said hank examiners and thev knew or should have 

* 

had notice of the existence of said legend on said 

certificates.” (R. pp. 38-39.) 


The above constitutes, it is submitted, an executive 
interpretation since the incorporation of the hank in 
1903 of the non-assessability of stock in the corporation 
for any purpose, including double liability. 

In the case of The Hastings and Dakota R. R. Co. v. 
Whitney, 132 U. S. 357, 33 L. ed. 363, in construing a 
statute in a Land Office case, the court quotes, from 
U . S. v. Moore , (pp. 366, 367), 95 IT. S. 760, 24 L. ed. 
588, as follows: 


44 The construction given to a statute by those 
charged with the duty of executing it is always en¬ 
titled to the most respectful consideration and 
ought not to be overruled without cogent reasons. 

The officers concerned are usuallv able 

* 

men, masters of the subject. Not unfrequently 
they are the draftsmen of the laws they are after¬ 
wards called upon to interpret.” 

The general principle of the binding force of execu¬ 
tive interpretation is stated in 25 R. C. L., page 1043, 
with the citation of numerous cases. Numerous other 
cases to the same effect in the Supreme Court of the 
United States are cited in U. S. S. C. Digest, Volume 
8, page 308. It is submitted that 14 C. J. 409 referred 
to in appellant’s brief (p. 38) does not control, for if 
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appellant correctly interprets that citation as limiting 
the legend to the purchase price of stock the oiily case 
cited in support thereof, San Antonio St. R. Co. v. 
Adams, 87 Tex. 125, 26 S. \V. 1040, is not in point, be¬ 
cause that case does not concern a matter of double 
liability on stock. It is concerned only with tlie ques¬ 
tion whether the words “fully paid” on the due side 
and “non-assessable” on the other as regards a ques¬ 
tion of purchase price are synonymous. The court 
does not have in mind confining those words to pur¬ 
chase price. 

Appellees do not contend that the legend couljd avoid 
a liability on stock expressly imposed by law, pr, that 
if such an imposed liability existed the legenc 
estop the Comptroller; but it is submitted that 
the alleged liability is sought to be proved by 
references and implications, as appellant see 
to prove it, the attitude of the Comptroller, 
agents, in letting the legend go unchallenged folr thirty- 
years is a matter of great significance in reaching a 
conclusion as to whether or not such double liability 
mav be inferred. 

* i 

Appellees do not contend that the legend standing 
alone should be determinative of this case, bjut they 
believe it fortifies the legislative interpretatioi 
inbefore detailed, and is consistent with the othcj 
ments hereinbefore made. 


would 
, where 
alleged 
ks here 
or his 


s liere- 


rargu- 


Conclusion. 

In the absence then of a Federal statute imposing 
double liability on appellees as stockholders of The 
Potomac Savings Bank and in the absence of a statute 
which by reference so imposes such liability, jn view 
of the admitted absence of liabilitv under the laws of 


Virginia, no such liability exists. This conclusion is 
consonant >vith the legislative history of the acts in 
question, the details of which must be regarded as un¬ 
controverted in view of appellant's complete silence on 
tin* subject., This conclusion is in accord with familiar 
rules of legislative interpretation as fully set forth 
herein. 

The judgment of the court below should therefore be 
a hi ruled. 


Kespectfully submitted, 

Charles V. Imlay, 

Ross H. Snyder, 

Attorneys for Appellees. 


(Appendices “A” and “B ,? follow) 


APPENDIX “A.” 


59th Congress, ) HOUSE OF REPRESENTATIVES. | C Report 

1st Session. \ ( No. 924. 


AMENDING SECTIONS 713 AND 714 OF THE CODE OF LAW 
FOR THE DISTRICT OF COLUMBIA. 


February 3, 190G.—Referred to the House Calendar and ordered t|o be printed. 


Mr. Klixe. from the Committee on the District of Columbia, submitted 

the following: 

REPORT 

[To accompany II. R. 118.] 


The Committee on the District of Columbia, to whom kvas referred 


the bill (II. R. 118) to amend sections 713 and 714 of “An] act to estab¬ 


lish a code of law for the District of Columbia,” approved March 3, 
1901, as amended by the acts approved January 31 and dune 30, 1902, 
and for other purposes, report the same back to the IIo|use with the 


recommendation that it do pass when amended as follows: 


Page 1, line 9, insert before the word “or,” where it appears at the 
end of the line, the words “or trust companies.” 

Section 713 as amended and section 714 of the act of Congress 
approved March 3, 1901, an act to establish a code of law for the Dis¬ 
trict of Columbia, provide as follows: 


Sec. 713. All savings banks or saving companies, or institutions (Organized under 
authority of any act of Congress to do business in the District of Columbia, shall be, 
and are hereby, required to make to the Comptroller of the Currency and publish 
all the reports which national banking associations are required to make and pub¬ 
lish under the provisions of sections fifty-two hundred and eleven, fifty-two hun¬ 
dred and twelve, and fifty-two hundred and thirteen of the Revised Statutes, and 
shall be subject to the same penalties for failure to make or publish such reports as 
are therein provided, which penalties may be collected by suit before the supreme 
court of the District of Columbia. 

Sec. 714. The Comptroller of the Currency, in addition to the powers now con¬ 
ferred upon him by law for the examination of national banks, is hereby further 
authorized, whenever he may deem it useful, to cause examination to be made into 
the condition of any bank in the District of Columbia organized un^ier act of Con¬ 
gress. The Comptroller, at his discretion, may report to Congress the] results of such 
examination. The expense necessarily incurred in the execution of tljiis section shall 
be paid out of any appropriation made by Congress for special banjc examinations. 

Sections 5211, 5212. and 5313. referred to in section 71 jl of the code 
just quoted, provide the following: 

Sec. 5211. Every association shall make to the Comptroller of the Currency not less 
than five reports during each year, according to the form which mac be prescribed 
by him, verified by the oath or affirmation of the president or cashier of such asso¬ 
ciation, and attested by the signature of at least three of the directors. Each such 
report shall exhibit, in detail and under appropriate heads, the resources and liabili¬ 
ties of the association at the close of business on any past day by him specified; and 
shall be transmitted to the Comptroller within five days after the receipt of a request 
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or requisition therefor from him, and in the same form in which it is made to the 
Comptroller shall be published in a newspaper published in the place where such 
association is established, or if there is no newspaper in the place, then in the one 
published nearest thereto in the same county, at the expense of the association; and 
such proof of publication shall be furnished as may be required by the Comptroller. 
The Comptroller shqll also have power to call for special reports from any particular 
association whenever in his judgment the same are necessary in order to a full and 
complete knowledge of its condition. 

Sec. i>212. In addition to the reports required by the preceding section each asso¬ 
ciation shall report to the Comptroller of the Currency, within ten days after declar¬ 
ing any dividend, the amount of such dividend and the amount of net earnings in 
excess of such dividend. Such report shall be attested by the oath of the president 
or cashier of the association. 

Sec. ”>213. Every association which fails to make and transmit any report required 
under either of the two preceding sections shall be subject to a penalty of one hun¬ 
dred dollars for each day after the periods respectively therein mentioned that it 
delays to make and transmit its reports. Whenever any association delays or refuses 
to pay the penalty herein imposed after it has been assessed by tin* Comptroller of 
the Currency, the amount thereof may be retained by the Treasurer of the United 
States, upon the order of the Comptroller of the Currency, out of the interest, as it 
may become due to the association, on the bonds deposited with him to secure circu¬ 
lation. All sums of money collected for penalties under this section shall be paid 
into the Treasury of the United States. 


The apparent purpose of tlie proposed legislation is to extend the 
provisions of the amended act of March 3. 1901. to savings banks, sav¬ 
ings-companies. trust companies, or other banking institutions organ¬ 
ized bv virtue of the laws of anv of the States of this Union and hav- 
• * 

ing an office or banking house within the District of Columbia where 
deposits or savings are received, and also to enlarge the powers of the 
Comptroller of the Currency in his supervision and regulation of 
banks, savings companies, trust companies, or other banking institu¬ 
tions. whether organized under the authority of acts of Congress or by 
virtue of the laws of any of the States of the Union and doing business 
in the District of Columbia. 

Section 5240 of the Revised Statutes, referred to in section 714. 
named in this bill, relating to expenses of examinations of banks, pro¬ 
vides. among othey things, that the compensation to be paid to exam¬ 
iners is to be based and graduated upon the amount of tlie capitalization 
of the several banking institutions. 

Trust companies organized under the laws of Congress and doing 
business in the District of Columbia are. by section 7120 of the Code, 
subject and amenable to the provisions of sections 5211, 5212. and 5213 
of the Revised Statutes of the United States, and. as before stated, all 
savings banks, savings companies, or institutions organized under 
authoritv of anv act of Congress and doing business in the District of 
Columbia are now subject to the provisions of sections 5211. 5212, and 
5213 of the Revised Statutes. 

It appears from information in possession of the committee that 
eight or ten savings banks, or banking institutions, organized by virtue 
of the laws of some of the States of this Union, are now engaged in 
business in the District of Columbia and have offices or banking houses 
located within the District where deposits or savings are received. 
These institutions are presently amenable to no laws of Congress or 
Federal regulation. Several of these institutions were organized under 
State laws and have their principal place of business in the District. 
The International Banking Corporation, organized under the laws of 
the State of Connecticut, has its principal office and place of business 
in the city of New York and has branches and agencies in the city of 
Washington, in other cities of the United States, and in foreign countries. 
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The several institutions incorporated under State laws, engaged in 
business in the District, permissibly without any objection, and by an 
apparent comity between the State or States where they aife organized 
and the District of Columbia, have hitherto been subject t\) no law or 
regulation except to the laws of the State or States wherei^i they were 
severally incorporated. Several of these institutions have]been doing 
business in the District for many years, have established a large and 
extensive trade, and have acquired tiie confidence of the general public. 

It is needless to sav that banking institutions doing bus ness in the 
District should be under the regulation and supervision of the Comp¬ 
troller of tlie Currencv or some other authoritv, whether thev are 

•« % 7 %> 

national banks or organized under the authoritv of Congress or bv 
virtue of the laws of any of the States of the Union. 

Under the provisions of the national banking act no banking insti¬ 
tution can have more than one place of business, and as a consequence 
no branches or outside agencies can be established. I 11 some States 
savings banks and banking institutions may be incorporated who have 
authority and power under the law to engage in business in States 
other than wherein they are incorporated, provided they comply with 
the laws of the several States where they may choose to engage in 
business. 

National banks, under the provisions of our national banking law, 
must make to the Comptroller of the Currency no less than live reports 
during each year, according to the form which may be prescribed by 
him. verified by oath or affirmation of the president or cashier of such 
association, and attested by the signature of at least three of the direc¬ 
tors, and in most of the States the banking laws provide for a commis¬ 
sioner of banking, or some similar official, who, through his staff of 
examiners, makes annual or semiannual examinations of State banks, 
savings institutions, or trust companies, and in addition to said exami¬ 
nation such companies are required, according to the laws of some of 
the States, to furnish sworn statements of condition twice a year, and 
sometimes oftener when it is named by the State authorities. 

In some States banks are also permitted to have branches, and in 
many States banking laws are modeled upon the United States bank¬ 
ing act. and in general the manner of organizing, methods of exami¬ 
nation and supervision, and character of business are substantially the 
same as those of national banks. 

Apparently the banking institutions, organized by virtue of the 
laws of the States of the Union, having an office or banking house 
within the District of Columbia, are doing a lawful business. Their 
business is not prohibited by any law of Congress, and sb long as 
there is no law upon the statute book prohibiting or making it unlaw¬ 
ful for banking institutions, organized by virtue of the laws of any of 


the States of the Union, to do business in the District, they have a 
legal right to prosecute their business. When thus engageef in busi¬ 
ness, having secured the confidence and trade of the general [public in 
the District, they should be subject to some regulation or supervision 
of a constituted authority. 

Under existing conditions this bill will create needed and wise legis¬ 
lation. 

Several of the banking institutions doing business in the District 
organized under State laws voluntarily make reports of their resources 
and liabilities and cause the same to be published at the periods of 
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time when the Comptroller of the Currency makes call for reports 
from national banks. 

By the proposed new section 714a the powers of the Comptroller of 
the Currency are enlarged, and he is authorized, with the approval of 
the Secretary of the Treasury, to make rules for the regulation of the 
banking business within the District of Columbia by the banks 
mentioned in section 713. This is a power properly and wisely vested 
in the Comptroller of the Currency, llein.tr enprajrecl in this class of 
business he. with the approval of the Secretary of the Treasury, can 
make more appropriate and effective rules for the regulation of this 
class of bankin.tr business than Congress would be enabled to enact. 

This bill seems to create the requisite power and jurisdiction for the 
supervision of bankin.tr institutions enumerated in section 713. The 
Comptroller of the Currency approves of this legislation, and the same 
also lias the approval of the Commissioners of the District of Columbia, 
by whom the bill was drafted and at whose request it was introduced. 

It is a wise and meritorious safeguard, as Ion" as these institutions 
can lawfully enjrapre in business in the District, and no legislation is 
enacted making their business unlawful, regulating their creation, or 
supervising them. 

The Commissioners’ letter on this subject is as follows: 


November 2S, 1905. 

Dear Sir: The Commissioners have the honor to transmit herewith a draft of “An 
act to amend sections 713 and 714 of ‘An act to establish a code of law for the Dis¬ 
trict of Columbian approved March 3, 1901, as amended by the acts approved Janu¬ 
ary 31 and June 30, 1902, and for other purposes, ” and recommend its early enact¬ 
ment. 

Very respectfully, 

Henry B. F. Macfarland. 

President Board of Commissioners District of Columbia. 

Hon. J. W. Babcock, 

Chairman Committee on District of Columbia, TIousc of Representatives. 


APPENDIX “B.” 


(Extract from Report of Comptroller General to Fifty-Ainth Con¬ 
gress as read in House of Representatives February 12, 1006—Congres¬ 
sional Record Feb. 12. 1006, p. 2440.) 

Banking Institutions Within the District of Columbia. 

The attention of Congress is called to the necessitv for legislation 
regulating banking institutions within the District of Colujnbia. 

Under existing legislation only national banks, safe deposit, trust, 
loan, and mortgage companies, and savings banks organized under 
the laws of Congress, and banking institutions organized under State 
laws and having their principal place of business in the District, are 
required to make reports of their condition or are subject to any offi¬ 
cial supervision. As a matter of fact, every bank operating under a 
State charter within the District has. or claims to have, its “princi¬ 
pal place of business” outside the District, and thus escapes or evades 
all governmental supervision and control. 

Section 605, subchapter 3, of the District Code, providing for the 
general organization of corporations, excepts from its provisions only 
“banks of circulation and discount.” Savings banks organized under 
this general act of Congress are required to make to the Comptroller 
of the Currency all the reports which national banking associations 
are required to make. The Comptroller has also power to cause ex¬ 
amination to be made into the condition of any such savings bank, 
but he is without power to correct any abuse discovered, or to take 
any step for the protection of depositors, however unsafe he may find 
the condition of the bank. The power of the Comptroller is so limited 
as to render it practically useless. 

The numerous banking institutions deriving their charters from 
the States have no other restrictions upon their methods of conduct¬ 
ing business than such as may be contained in their respective char¬ 
ters. Many, if not all of them, are not required to make any reports 
of conditions, are not subject to any examination, are not j restricted 
as to reserve fund, or as to loans, or as to the amount or character of 
their investments. 

Congress having exclusive power of legislation within the District, 
depositors, no doubt, assume that their interests are not 'eft to the 
care of distant State legislatures. The erroneous impression is 
strengthened by the fact that some of the banks, not required to 
make any report of condition, in fact publish such reports in the same 
manner and at the same time as those of national banks are published 
according to law. 

The Comptroller respectfully recommends the passage ^)f an act 
requiring all banking institutions receiving deposits in the District 
of Columbia to make reports of their condition, to be subject to ex¬ 
amination, and to conduct their banking business under s^ch regula¬ 
tions as will afford better protection to depositors than exists under 
present conditions. 
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Henry W. Offutt and George W. Offutt, Trustees of 
the Estate of George W. Offutt, Deceased, 
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REPLY BRIEF FOR APPELLANT 

In their brief (pp. 14, 15, 16 and Appendices A and 
B), appellees resort to reports of committees of Con¬ 
gress and of the Comptroller of the Currency to es¬ 
tablish that Title 5, Section 298 of the Code refers 
only to procedure, and does not create a 4 0u ble lia¬ 
bility on stockholders of state banking corporations 
organized for the purpose of doing business solely in 

the District of Columbia. It is an elemer.tarv rule 

* 

governing the construction of statutes that the inten- 
tion of the legislature is to be obtained primarily from 
the language used in the statute, and that where the 
language of a statute is plain and unambiguous, there 



o 


is no occasion for construction. As was said in 
Deucy v. U. S., 178 U. 8. 510 at page 521: 

“Our province is to declare what the law is, 

and not, under the guise of interpretation or 

under the influence of what may he surmised to be 

the policy of the government, so to depart from 

sound rules of construction as in effect to adjudge 

that to he law which Congress lias not enacted as 

such. Here the language used bv Congress is 

unambiguous. It is so clear that the mind at once 

recognizes the intent of Congress. Interpreted 

according to the natural import of the words 

used, the statute involves no absurdity or contra- 

* 

diction, and there is consequently no room for 
construction. Our dutv is to give effect to the 
will of Congress as thus plainly expressed. 
United States v. Fisher, 2 ('ranch, 358, 399, 2 L. 
ed. 304, 317: Lake County v. Hollins, 130 U. S. 
662, 670, 2 L. ed. 1060, 9 Sup. Ct. Rep. 651.” 

And in Board of Lake County Commissioners v. 
Rollins , 130 V. S. 662 at page 670: 


“To get at the thought or meaning expressed 
in a statute, a contract or a Constitution, the first 
resort, in all cases, is to the natural signification 
of the words, in the order of grammatical ar¬ 
rangement in which the framers of the instrument 
have placed them. If the words convey a definite 
meaning, which involves no absurdity nor any 
contradiction of any parts of the instrument, then 
that meaning, apparent on the face of the instru¬ 
ment, must be accepted, and neither the courts 
nor the Legislature have the right to add to it or 
take from it. Newell v. People, 7 X. Y. 97; Hills 
v. Chicago. 60 111. 86: Penn v. Reid, 35 U. S., 10 
Pet. 524 (9:519): Leonard v. Wiseman, 31 Md. 
204: People v. Potter, 47 X. Y. 375; Cooley, 
Const. Lim. p. 57: Story, Const, pp. 400: Beards- 
town v. Virginia, 76 Ill. 34. So, also, where a law 
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is expressed in plain and unambiguous terms 
whether those terms are general or limited, the 
Legislature should be intended to mean what they 
have plainly expressed, and consequently no room 
is left for construction. United States v. Fisher, 
(3 U. S. 2 Cranch, 358, 399 (2:304, 317); Doggett 
v. Florida R. Co., 99 U. S. 72 (25:301).” 


This Court has frequently decided that where lan¬ 
guage is plain and unmistaken, there is nothing to 
construe, and to determine purposes of legislation in 
any other way than by giving to the statute its plain 
meaning would be nothing less than judicial legisla¬ 
tion. See Peak v. Reed, 58 App. 44; I \]helan v. 
Welsh, 50 App. D. C. 173 at page 177; Banco Mexicano 
v. Deutsche Bank, 263 U. S. 591 at page 602. 


In the case of Wilbur v. U. S., 58 App. D. 0., 347 at 
page 348, this Court said: 

“In our view, the relief act is free from am¬ 
biguity, and effect should be given to its plain 
terms. Rules of statutory construction are never 
used to create, but only to remove, a doqbt.” 

We find no objection to the general rule that as a 
guide to legislative intent, and as an aid to construc¬ 
tion, in proper cases the Court may and should resort 
to the reports of legislative bodies charged with enact¬ 
ment of the law. This is the proposition referred to 
by counsel as being established by the Church of the 
Holy Trinity and McLean cases (p. 15). But where 
the statute is free from ambiguity it must be con¬ 
strued according to its plain wording; and no room 
for construction is permitted in the absence of doubt 
as to the intent of Congress. This is well settled bv 
the decisions of this Court. As was said in Work v. 
C. S., 54 App. D. C. 84 at page 86: 
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“While reference may be made to reports of 
committees of either house, and even to debates 
in Congress, for the purpose of aiding in the in¬ 
terpretation of an ambiguous measure (United 
States v. St. Paul, M. & M. Ry. Co., 247 U. S. 310, 
318, 38 Sup. Ct. 325, 02 L. ed. 1130, and Wisconsin 
R. R. Commission v. Chicago, B. *Sc Q. R. R. Co., 
257 U. S. 563, 58!), 42 Sup. Ct. 232, 66 L. ed. 371, 
22 A. L. R. 1086), there is no authority for con¬ 
sulting those sources of information, where, as 
here, there is no ambiguity. See authorities just 
cited. In, this ease the effect of going to the pro¬ 
ceedings of Congress would be to create a doubt 
where none existed before, and this is not allow¬ 
able." 


And in Children'# Hospital v. Adkins, 52 App. 
1). (10!) at page 111: 

“While statements of fact bv a Legislature, as 
an inducement for the enactment of a law, are 

i 7 

entitled to respect, they are by no means conclu¬ 
sive upon the courts; nor are the limitations upon 
interpretation and appeal, since the courts will 

have the last word in the event of anv arbitrarv 

* » 

action on the part of the board in carrying out 
the provisions of the act/’ 


We contend, therefore, that in this case it is not 
necessary to resort to reports of committees of Con¬ 
gress inasmuch as the act itself is plain and unam¬ 
biguous and clearly expresses what Congress intended 
bv enacting it into law. We further contend that it 
is not proper nor permissible to resort to executive 
interpretation, inasmuch as the law itself is expressive 
of what it is, without regard to what an executive 
office or officer thinks it should be. As was said in 
Burnett v. Marston. 61 App. P. C. hi at page !>2: 


“Where a statute is clear and free from all 
ambiguity, the letter of it is not to be disregarded 
in favor of a mere presumption as to what is the 
policy of the government, even though it may be 
the settled practice of an executive department.” 

In the case of City of Marion v. Sneed en, {291 U. S. 
262, the question arose as to whether a national bank 
could pledge its assets to secure public deposits of a 
state prior to the amendment of June 25, |1930. It 
was urged that in some states banks had frequently 
pledged assets to secure these funds and that Comp¬ 
trollers of the Currencv knew that this was being 
done. The Supreme Court held that notwithstanding 
such knowledge such interpretation by the Comptrol¬ 
lers did not make the practice correct, and said on 
page 269: 

“In some States national banks had, prior to 
the 1930 amendment, frequently pledged assets 
to secure public deposits of the State or o|f a polit¬ 
ical subdivision thereof; comptrollers of the cur¬ 
rencv knew that this was being done: and tliev 
assumed that the banks had the power ^o to do. 
But the assumption was erroneous. Thj} conten¬ 
tion that such power is generally necessajrv in the 
business of deposit banking has not Ijeen sus¬ 
tained.” 

In the case of DeWeese v. Smith, 106 Fed. 438 the 
question arose as to whether the Comptroller had the 
power to make successive stock assessments. It ap¬ 
peared that for 33 years all Comptrollers except the 
one whose assessment levy was in dispute in the case 
had ruled that successive assessments could not be 
made. The Court said at pages 444-445: 

“It is strenuously insisted that this j-onstruc- 
tion of the acts of Congress by these| various 
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comptrollers and the uniform practice of their 
office for 33 years should have great, if not con¬ 
trolling, weight in the decision of this question. 
The opinions of the officers of any department of 
the government relative to the construction of a 
statute whose execution has been committed to 
them by the Congress of the United States are 
always persuasive, and entitled to careful con¬ 
sideration, when the statute is ambiguous, or the 
question at issue is doubtful. But the decisions 
of the officers of the executive departments of the 
government upon the construction of the acts of 
Congress are not conclusive, and the dutv of a 
court to exercise its own judgment in considering 
and determining the issues presented to it is im¬ 
perative and unavoidable. Hence, where the 
terms and meaning of an Act of Congress are 
plain, and a court is convinced upon reason and 
authority that a correct determination of the ques¬ 
tion before it requires a decision contrary to the 
construction and practice of the officers of an ex¬ 
ecutive department of the government , that deter¬ 
mination must prevail . and that decision must be 
rendered. The courts cannot lawfully renounce 
their judicial powers in favor of opinions of offi¬ 
cers of other departments. Hartman v. Warren, 
76 Fed. 157, 162, 22 C. C. A. 30, 35, 40 U. S. App. 
245, 253, 254: Webster v. Luther, 163 U. S. 331, 
342, 16 Sup. Cl. 063, 41 L. ed. 170; U. S. v. Tan¬ 
ner, 147 U. S. 661, 663, 13 Sup. Ct. 436, 37 L. ed. 

321: Merritt v. Cameron, 137 U. S. 542, 11 Sup. 
Ct. 174, 34 L. ed. 772: U. S. v. Graham, 110 U. S. 
210, 3 Sup. Ct. 582, 28 L. ed. 126; Swift Co. v. 

U. S., 105 U. S. 601, 26 L. ed. 1108. Our conclu¬ 

sion is that under sections 5151 and 5234 of the 
Revised Statutes the comptroller of the currency 
has power to make successive assessments upon 
the shareholders of an insolvent national bank, 
not exceeding in the aggregate the full liabilitv of 
such shareholder, to pay the debts of the bank, 
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and that the receiver of such bank may ipaintain 
successive actions at law against such sharehold¬ 
ers for such assessments as were not respectively 
due when prior actions upon the liability were 
brought. Kennedy v. Gibson, 8 Wall. 498, 505, 19 
L. ed. 476.” (Itaiics ours.) 

Thus, we conclude that this Court in the instant case 
is not required to resort to reports of Congressional 
committees or of the Comptroller of the Currency, 
and is not required to consider what the Comptroller 
has in the past construed the law to be, in order to 
arrive at tlie true meaning of Title 5, Section 298 of 
the Code. It is not conceded that the variousireports 
of the committees of Congress and of the Comptroller 
of the Currency referred to by appellees carry the 
import attributed to them. A close examination of 
these reports and the excerpts relied on by aopellees 
shows that Congress had in mind greater protection 
of depositors and the placing of depositors in these 
state banking corporations on a par with all other 
banking corporations doing business in the District 
of Columbia. If the committees of Congress and the 
Comptroller of the Currency thought that the laws 
were not as clear as thev might be, that is no ndex to 
the construction that this Court should give to ^he law. 

As heretofore stated (Appellants brief pag(js 5 and 
9) the Supreme Court of the United States lias held 
that liquidation of a bank includes as an inseparable 
part thereof the enforcement of stockholders^ liabil¬ 
ity; Richmond v. Irons , supra. This Court l as held 
that the words “to the same extent” used in tlie Code 
mean “to the full extent.” Thus this staje bank 
should be liquidated to the same extent as a Rational 
bank and the words of the Code are to be givjen their 


ordinarv 

w 

appellees. 


significance in determining the liability ol‘ 
as stockholders of the Potomac Savings 


Bank. 


Appellees also contend in their brief (pages 22 to 
27) that subsequent statutes should be considered in 
determining what the intent of Congress was when it 
enacted Section 298, Title 5 of the Code. Although 
in proper cases prior and contemporaneous statutes 
mav be consulted in determining the intent of Con- 
gross, nevertheless, this is only to be done in cases 
where the statute is ambiguous as was said in I). ('. v. 
Georgetown Gas Light Com pang, 45 App. D. C. 63 at 
page 69: 

“It is of course, a well-established rule of stat¬ 
utory construction that prior statutes relating to 
the same subject-matter may, in a case where the 
statute in question is ambiguous, be examined to 
determine the uncertain legislative intent. But 
where the meaning of a statute is plain, nothing 
is left to construction." 


And in I). C. v. Gladding, 49 App. J). C. 232 at page 
233: 

“Counsel for appellants, however, contend that 
the Sheppard Act and the Reed Amendment, since 
they relate to the same subject, must be construed 
together, and, following the rule in pari materia, 
the court should import into the Amendment the 
sanction of the Sheppard Act. We do not think 
the rule invoked is at all applicable. It is re¬ 
sorted to only ‘as an aid in determining the mean¬ 
ing of a doubtful statute . 7 39 Cvc. 1150. ‘A 

statute falls under that rule onlv when its terms 

* 

are ambiguous or its significance is doubtful/ * * 

This Court has held in Harper v. Moran, supra, that 
those portions of Title 5, Sec. 298 of the Code that are 
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relied on to create stockholders liability arc not am- 
biguous. 


CONCLUSION 

It is our conclusion that in determining tlnj* liability 
of the appellees as stockholders of tlie Potoinac Sav¬ 
ings Bank of Georgetown, D. C., this Court| must be 
guided by the plain wording of Section 298, 'title 5 of 
the Code, which, as we contend, adopts Federal law 
pertaining to national banks to the extent ljiecessary 
to create a double liability, notwithstanding! the fact 
that Virginia does not create such a liability as to 
state banking corporations doing business in Virginia. 
Since Section 298, Title 5 of the (’ode is clear and free 
from ambiguity this Court should not resort to re- 
ports of the Comptroller of the Currency or of com¬ 
mittees of Congress, or to executive interpretation or 
failure to act, in order to determine the true meaning 
of the Code section. 


Respectfully submitted, 

Angus W. McLean, 

i 

Charles E. Wain weight, 
Attorneys for Appellant. 



